REPORTS 


THE DECISIONS 


SUPRbalis COURT OF ALABAMA, 


JANUARY TERM, 1835. 


SAWYER versus FITTS. 


Whether it is or not discretionary with a Court to compel a party to join in a 
demurrer to evidence—Quere. But, on demurrer to evidence, the party must 
admit the facts and conclusions which may be reasonably inferred therefrom, 
otherwise the adverse party is not bound to join in the demurrer. 

In an action of trespass, to try title, a verdict for plaintiff that he recover the land 
“ and one moiety of the mills” sufficiently certain. 


TuIs case was brought into this Court by a writ of 
error from the Circuit Court of Bibb. It was an ac- 
tion of trespass to try title, and a verdict and judg- 
ment were had in favor of the plaintiff below. The 
defendant in the lower Court filed a demurrer to the 
evidence, (which was mostly circumstantial,) but re- 
fused to admit the facts and'circumstances of that evi- 
dence. The Court below refused to compel a joinder 
in demurrer, and such refusal was assigned as cause 
for reversal in this Court. 
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~ Freeman, for Plaintiff in error. 
In this case the plaintiff refused to join in demurrer 


‘to the evidence ; and the Court refused to compel the 


joinder. The bill of exceptions shows that the de- 
muirer embraced. all the written testimony in the 
cause, on which the plaintiff could rely for title. This 
was trespass to try title. The plaintiff must rely on 
the strength of his own title for success; and when 
his whole title is spread before the Court, is he not 
bound to join in demurrer? ‘The Judge says, the evi- 
dence was, in a great measure, Circumstantial, and 
the defendant refused to admit the facts that might 
be inferred from the circumstances. This circumstan- 
tial evidence could not, as the bill of exceptions shows, 


_ have referred to the title, but must have had refer- 


ence to the amount of value, and the like. But what 
fact could have been inferred from a circumstance? 
It is from facts that inferences or conclusions may be 
drawn. 


STEwaRT, contra.—Whether a party shall be re- 
quired to join in demurrer to evidence, or not, is with- 
in the discretion of the Court. It is true, the Court 
may compel the party to join in demurrer. From 
the very nature of the proceeding, it must be within 


the discretion of the Court. The revising tribunal 


cannot judge of the circumstantiality of the evidence, 
and whether the party could be compelled to join in 
demurrer to evidence without injury, as the Court be- 
low can. 


Freeman, in reply—This doctrine, that the com- 


pelling of a party to join in demurrer is exclusively 
within the discretion of the Court, I have found in 
no law book, except in-an opinion of one of the Judges 
of our Supreme Court, under its former organization. 


r 
n 
V 
Vi 
ii 
is 
m 
tl 
in 
th 
de 
W 
fe 
al 
b 
de 
Ww 
re 
be 
m 


JANUARY TERM, 1835. 


SAWYER 78. FITTS. 


11 


I contend that as to joinder in demurrer, the party 
requiring such joinder has rights, and that the Court 
may err in disregarding them. It appears by the re- 
cord, that the defendant below moved to have the 
whole evidence taken down and putin the demurrer; 
which motion was not granted. 


By Mr. Justice Sarrotp: 


Fitts brought an action of Trespass, to try titles, 
against the plaintiff in error. The subjects of contro- 
versy were, the south half of a certain half quarter 
section of land, described in the declaration, contain- 
ing a water grist and saw mill; all of which, the plain- 
tiff below, alleged to be his property. Plea, general 
issue. 

On trial, Fitts recovered, by verdict and the judg- 
ment of the Court, the land in question, “and one 
moiety of the mills sued for,” and also, damages for 
the detention. 

It appears, from a bill of exceptions then taken, and 
in the language thereof, “ that the defendant moved 
the Court to appoint some person to take down the evi- 
dence; as the defendant intended to demur to the same ; 
which appointment the Court declined to make. Af- 
ter the plaintiff's evidence was gone through, the de- 
fendant’s counsel drew up a demurrer to the evidence, 
and presented it to the plaintiff’s counsel for a joinder, 
but which was refused. The Court then called on the 
defendant to introduce his testimony to the jury,— 
which he declined. The Court then directed the 
plaintiff’s counsel to proceed to the jury. The Court 
refused to compel the plaintiff to join in demurrer, 
because the evidence was, in a great measure, cir- 
cumstantial, and because the defendant refused to, ad- 
mit the facts which might be reasonably inferred from 
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the circumstances. The demurrer set forth a true 
copy of the deed, under which the plaintiff claimed ti- 
tle, and the contents of another instrument of writing 
relative to the mills, which recited, that the plaintiff 
and defendant were jointly interested in the mills, but 
which instrument had been destroyed by the defendant. 
This was all the written testimony, and there was no 
other evidence of title, nor any proof of trespass on the 
land, except an ouster from the mills.” 

To this decision of the Court, the defendant excepted. 

The assignments of error, are, 

1. The refusal of the Court to compel the plaintiff 

to join in demurrer to the evidence. 

2. The verdict and judgment are vague and insuf- 
ficient. 

1. Whether, in a case, proper for a demurrer to evi- 
dence, the Court has a discretion, to require the ad- 
verse party to join in it, or not, is a question on which 
the authorities are not the most satisfactory or decisive. 

_ The usual practice, however, in various Courts of the 
highest authority, has been, to allow the demurrer ; 
and it has often been considered a matter of right, not 
of discretion, in the Court, if the party claiming it 
comply with the requisites on his part: but it is clear 
that neither party is entitled to the benefit of such de- 
murrer, nor can the Court allow it, unless the party 
demurring will admit the truth of all the facts, and 
every conclusion which the proposed evidence conduces: 
to prove, and this to be entered of record— Gibson & 

«2H. Bi. 187, vs. Hunter.* 

1 Ph. Ev. 236, It appears from the authorities, that the relevancy 

Pl. & Ev. 571. 0f the evidence to the issue, is the only matter for the 
determination of the Court, whether it be demurred to 
or submitted to the jury, and that all testimony is rek- 
vant, which in any degree conduces to prove the ma- 
terial facts. 
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Judge Gould* has considered this subject very fully. 


18 


2 Gould’s Tr. 


He maintains, that as the relevancy of the evidence ison PI. 430, ‘1. 


the only point of which the Court can judge, on de- 


murrer, it can never be safe for a party to demur:to © 


evidence which is clearly relevant to the whole issue : 
But says, “Where the whole evidence exhibited in 
support of the affirmative of the issue, is relevant to 
a part only of the issue, it may be safely demurred 
to; because, in such case, the evidence could not war- 
rant a finding of the issue, by the jury, in favor of the 
party exhibiting the evidence.” He admits, that it 
is a question not fully settled, in the older books, how 
far unwritten evidence is liable to be demurred to; 
but, insists that where all the evidence in support of 
the affirmative of the issue, is written, as in case of a 
bond, as evidence of a debt, or of a deed of conveyance, 
or record, as evidence of title to land, under the gene- 
ral issue, all the authorities, ancient and modern, 
agree, that the defendant may demur to the evidence ;» 


> Gould’s PI. 


and that, according to the modern doctrine, evidence 183. 


of any kind, may be demurred to, under the restric- 
tions or conditions prescribed by the rules of practice.® 


On the point most applicable to this case, he says: 


“ Where the evidence is circumstantial, the party de- 
murring, must distinctly admit, upon the record, every 
fact, and every conclusion, which the evidence con- 
duces to prove—in other words, every fact which the 
jury might have inferred from it; otherwise, the ad- 
verse party is not bound to join in the demurrer: be- 
cause, without such admissions, the weight, as well as 
the relevancy of the evidence, would be referred to the 
Court, on which the Court can pronounce no judg- 
ment.”¢ He adds, “If a party offering to demur to 
evidence, is wrongfully overruled by the Court, his 


Gould's Pl. 
84. 


4 Gould’s PI. 


remedy is, by bell of exceptions, and a writ of erorr*®- 
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«Gould's OUNded upon it.”* But, in Young vs. Black,’ the Su- 
491. “Wide 9preme Court of the United States held it to be a mat- 
pg Bills ry ter of discretion with the Court of original jurisdic- 
W Cnc 4 tion, whether to compel a party to join in demurrer 
to evidence; and that it ought not to be allowed where 
the party demurring refuses to admit all the facts 
which the evidence legally may conduce to prove. 
That Court declined to express any opinion, whether 
a refusal to compel a joinder, could, in any case, be 
assigned for error: though it was declared to be a sub- 
ject within the discretion of the Court, to which the 
application was made, the understanding was express- 
ed, that the consequence did not necessarily result, 
that a writ of error would not lie for an improper ex- 
ercise of it. On this point Chief Justice Marshall re- 
marked, that their former decisions on the subject of 
discretion, &c. were to be considered as law, but they 
were not to be extended farther. Yet three of the 
Judges, Livingston, Johnson, and Story expressed their 
. opinions that the writ of error would not lie in such 
case. Their reasons are very satisfactory to my own 
mind, and are in substance these—that the court try- 
ing the cause will generally be in a situation to decide 
more correctly, having all the circumstancesof the case 
before it, than an appellate tribunal; and that if it 
should commit a mistake in the exercise of its mere 
discretion, in refusing to compel a party to join in de- 
murrer to evidence, or in refusing to grant a new 
trial, or to continue a cause, less mischief will arise 
from requiring the parties occasionally to submit to 
such inconvenience, than to open a_door to the end- 
less litigation which would arise from-appeals, in all 
the variety of cases, of this nature which must neces- 
sarily occur in the progress of every ‘contested action. 
They also maintained that these causes were never 
assigned for error in Great Britain. 
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It may also be observed, that but little injury need 
be apprehended from allowing this discretion to the 
Court : proper cases for its exercise but rarely occur, 
in which the party deems it necessary to his safety. 
The nature of the application implies distrust in the 
jury, which is an institution highly congenial to the 
character of our government, and a great favorite in 
the American constitutions: hence the guarantee, that 
“the right of trial by jury shall remain inviolate.” 
It is to be presumed, in general, thatthe party can 
have the same benefit of the superior judgment of the 
Court, by instructions to the jury, as by its decision on 
demurrer to the evidence; or, by the grant of a new 
trial, if the jury be prejudiced. The legal presump- 
tion also, is, that the Judge, having the discretion, 
will compel a joinder in the demurrer, when of right 
it ought to be done. 

In the case of Brandon vs. The Huntsville Bank,’ 
decided by this Court, the question did not ‘occur, «1 Stew. 320. 
whether it would be error, in a proper case, to réfuse 
to compel a joinder in demurrer to evidence. The 
question was, whether such compulsion would consti- 
tute error. We held, that it would not; and thatthe 
party had a right, that being a proper case, to demur 
to the evidence. Such is the principle of the authori- 
ties I have cited, though it be considered, as in the 
ease of Young vs. Black, a subject within the judicial 
discretion of the Court. 

In as much, however, as this case was not argued 
before a full bench, and can be otherwise disposed of, 
the Court declines to pronounce any decision on the 
question, whether, in a proper case for a demurrer 
to evidence, the refusal of the Court to compel the ad- 
verse party to join in it would be a matter, of which, 
advantage can be had, in error. But, whether the 
demurrer be considered a matter of right to the party, 
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or of discretion in the Court, it does not appear in this 
case, that the plaintiff in error entitled himself to it 
by the requisite admissions; but the contrary is sta- 
ted in the bill of exceptions. 

Itis true, he proposed that all the evidence should be 
taken down, and after it was introduced, tendered to the 
adverse counsel,ademurrer. It isnot however, shown, 
what the demurrer contained; and if we could infer 
that it contained all the evidence offered by the plain- 
tiff, both written and parol, (and in respect to the 
latter, at least, the bill of exceptions is indefinite,) it 
it is not pretended that it contained the conclusions 
which this evidence conduced to prove. ‘The con- 
trary is expressly stated in the exceptions—that the 
party claiming the demurrer, “ refused to admit (even) 
the facts which might be reasonably inferred from 
the circumstances” in evidence. We must therefore 
say, there was no error in refusing to compel a join- 
der in the demurrer. 

2. The objection presented by the second assign- 
ment, is explained to be, that the verdict and judg- 
ment award to the plaintiff below, “one moiety of 
the grist and saw mills ;” without defining whether 
it be adivided or undivided moiety. We think the 
subject matter sufficiently explanatory on this point; 
that it is unsusceptible of division, the language of 
the recovery embracing, equally, both the grist and 
saw mills; and that an undivided moiety, consisting 
of half the interest of both, was recovered; conse- 
quentiy, the verdict and judgment are sufficiently 
certain. Judgment affirmed. 
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TINDALL versus COLLINS, Survivor. 


A discontinuance against a party not served with process, who is a joint con- 
tractor, (in a contract not embraced by the act of 1818) is error. 

The act of 1818, authorising a discontinuance where the writ is returned, “not 
found,” as to one or more of the defendants, does not embrace the case of a 
co defendant to a joint contract in writing, (not under seal,) for the performance 
of work and labor. 

The statute of Jeofails does not cure the error of such a discontinuance—espe- 
cially if the issue below was not on the merits. 


THIs was an action, brought by the defendant in 
error, in the Circuit Court of Mobile, to recover ona 
joint contract, executed between Collins and his de- 
ceased partner Bebe, and Tindall and one Myers. 
The said Tindall and Myers had jointly contracted 
with Collins and Bebe for the performance of a job 
of work ; and the action was to recover for a breach 
of the agreement, which was not a covenant. ‘The 
writ was issued against both Tindall and Myers, but 
the same was executed on Tindall only. On the 
trial, the plaintiff below, filed a declaration, discon- 
tinuing as to Myers, and complaining against Tin- 
dall as sole defendant; on which there was a judg- 
ment for the plaintiff. To reverse this judgment a 
writ of error was taken to this Court. 


Stewart, for Plaintiff.—Sa.te, contra. 


By Mr. Justice Tuornton. 

This case is brought up by writ of error, from the 
Circuit Court of Mobile County, to reverse a judg- 
ment rendered therein against the plaintiff in error. 
There are many errors assigned; to any of which, 
except. one, it is unnecessary to advert, as that is 
decisive of the whole case. The assignment referred 
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to, is, of a discontinuance of the cause of action by 
the plaintiff. The suit is brought against the defey- 
dant Tindall, and one William Myers, to recover da- 
mages for the breach of a written contract, said to 
have been entered into between the defendant in er- 
ror, and his deceased partner, Elisha Bebe, of the one 
part, and the plaintiff in error, and the said Myers of 
the other; which writing was a contract, for work 
and labor to be done by the latter, in consideration 
of a sum of money to be paid in the manner, and at 
the times specified in the contract, by the former. 
This instrument is averred to be under the hands of 
the parties only, and is not a covenant. The writ is- 
sued against both the said plaintiff in error and My- 
ers; and the declaration discontinues the action against 
Myers, on whom, it is averred, the writ was not serv- 
ed, and complains of the plaintiff in error, as sole de- 
fendant. By the common law, a discontinuance as 
to a party who was, as here, a proper co-defendant to 
the action, operated as a discontinuance of the whole 
cause. The statute of 1818, which authorises a dis- 
continuance where the writ is returned “ not found,” 
as to one or more of the defendants, embraces only 
actions upon bonds, covenants, bills, promissory notes, 
and judgments, neither of which is the contract de- 
clared on in this suit—(See Thompson vs. Saffold, 


*2Stew. 494. e¢ als.*) ‘The same result would follow, if the defen- 


dants in the writ were partners in the matter of the 
contract, instead of joint contractors. In that event, 
there could be no dismissal as to one; for, by the 
statute above referred to, service on one would be 
service on both; and the declaration should follow 
the writ as to the parties. The statute of Jeofails, 
which is relied upon to cure this defect, has been, at 
least, constructively decided by this Court, not to do 
so, even where a material issue had been tried: (See 
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on by: § the case of Adkins and al. vs. Allen,’) But, without*! Stew. 130. 
defen- that authority, we consider that the error was not 
er da- cured in this case, by the trial of the issue had in 
aid to § the Court below, which was on a plea in abatement 
in er- § tothe jurisdiction, and did not involve the merits of 
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My- Where A and B, being sued on a note before a Justice of the Peace, A appear- 
‘ainst ed, and on oath denied the execution of the instrument, and judgment was 
serv- rendered against B, who did not appear, but who carried the case by certiora- 
le de- ri, into the Connty Court: Held, that filing declaration against B alone, did 

not create a discontinuance. 

sy % Szaling is an essential reqnisite to constitute a perfect bond, and an instrument 
nt to purporting to be a certiorari bond, but containing no seals, is void. 

yhole 

| dis- In this case, the defendant in error sued Scarbo- 
nd,” rough and Skinner, before a Justice of the Peace, in 
only the county of Clarke, on a note of hand, Scarborough, 
otes, under oath, denied the execution of the note—where- 


t de- upon, the justice gave judgment, by default, against 
Fold, Skinner, who did not appear. Skinner subsequently 
fen- took the case, by certiorari, into the County Court of 


the Clarke ; where, after several continuances, verdict 

rent, was rendered against him. Skinner took a writ of 

the error to this Court, and among other assignments for 

1 be reversal, alleged— 

low 1. That the original suit having been against two, 

nls, and the declaration being against Skinner alone, a dis- 

1, at continuance was thereby created. 

» do 2. That the certiorari bond was void for want of 
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By Mr. Justice Hircucock. 


This was an action originally commenced before 
Isaac Pew, a Justice of the Peace for the county of 
Clarke, in favor of Charles McCarty, for the use of 
James S. Rowland, against one Silas Scarborough 
and Thomas A. Skinner, one of the plaintiffs in error, 
upon a note payable to McCarty, dated the 3d Octo- 
ber, 1829, for nineteen dollars. At the trial before the 
magistrate, Scarborough appeared, and under oath, 
denied the execution of the instrument. Skinner did 
not appear, and the magistrate rendered judgment 
against him alone, by default, for the sum of nineteen 
dollars eighty-cight cents, on the 28th of August, 1530. 
On the 29th September, 1830, Skinner applied to Sam- 
uel Wilkinson, Judge of the County Court for the 
County of Clarke, for a certiorar?, to bring the case 
before that Court, and “that all further proceedings 
should be stayed in the case ;” upon which petition, 
the Judge endorsed an order in the following words: 
“ Mr. Thomas Saunders—You will issue a writ of cer- 
“ttorart, according to the prayer of the petitioner.— 
“ Signed, Samuel Wilkinson, J.C. C.C.” Upon this 
order, the Clerk, Mr. Thomas Saunders, issued a cer- 
tiorart to the mazistrate, to bring up his proceedings 
to the County Court; and took from the plaintiff in 
error, an instrument having all the formal requisites of 
a certiorart bond, signed by the plaintiff, but which 
instrument is without any seals to the signatures of the 
parties. 

At the December term, 1830, of the County Court, 
the certiorari was returned, with the proceedings of 
the magistrate, and the plaintiff filed a declaration 
against Skinner, but not against Scarborough ; to 
which declaration, Skinner, by his attorney, pleaded 
“non-assumpsit.” The case appears to have been 


ut 


JANUARY TERM, 1835. 


SKINNER US. M’CARTY. 


continued to February term, 1832, when a jury was 
called, who are named in the record, and “ on motion 
of the defendant’s attorney, the case was continued.” 
At February term, 1833, the case was tried before a 
jury, and a verdict was had for the plaintiffs, and a 
new trial was granted, and the cause was continued. 
At the February term, 1834, the case was again sub- 
mitted to a jury, and a verdict was had for the plain- 
tiffs for twenty-five dollars and twenty cents; anda 
judgment was rendered by the Court against Thomas 
A. Skinner, the original defendant, together with James 
Magoffin and James McClure, “the securities in the 
writ of certtorart bond,” for the amount of the verdict, 
with costs of suit. 

To reverse this judgment, the case has been brought, 
by writ of error, into this Court, and has been sub- 
mitted, without argument, upon the following assign- 
ments. 

1. That the suit was originally brought against 
two, and when brought by certiorari into the County 
Court, the declaration was filed only against one, 
thereby creating a discontinuance. 

2. That a jury was called at June term, 1831— 
that no juror was withdrawn, and-no verdict render- 
ed; thereby also creating a discontinuance. 

3. That judgment was rendered against the secu- 
rities in the certiorari bond, when there is no statute 
authorising that summary mode. 

4. That the certiorari bond is void, there being no 
seals: and, 

5. That the bond is void; no bond being requir- 
ed by the fiat of the Judge granting the certiorart. 

In relation to the first assignment, it is sufficient to 
remark, that the defendant, Scarborough, having (un- 


der the provisions of the statute, which authorises 


a defendant, under oath, to deny the execution of any 
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instrument sued on,) denied that he had executed this 
note, or authorised any one to execute it for him ; and 
the other defendant, Skinner, having failed to appear, 
but let judgment go by default, the case, as to Scar- 
borough, was properly at an end, and could only be 
taken up by Skinner, and consequently, the declara- 
tion could only be filed against him. 

Independent of this consideration, the defendant, 
Skinner, by pleading non-assumpsit to the declaration, 
thereby waived any error there might otherwise have. 
been in the proceedings. 

In relation to the second assignment, it appears 
that after the jury was called and sworn, the defen- 
dant applied for and obtained a continuance. He, 
therefore, cannot allege the want of the withdrawal 
of a juror, or the want of a verdict, as error; and be- 
sides this, he had the case twice subsequently sub- 
mitted to a jury, without alleging a discontinuance 
in the Court below. 

As to the third assignment, it may be remarked, 
that if the bond was properly taken and executed, 

*Aik. Dig, 165 the second section of the act of 1826,* gives to the 
bond the force and effect of a judgment against all 
the obligors, and authorises execution to be issued 
against them. 

It is alleged in the fourth assignment, that the in- 
strument is void asa bond, there being no seals. This 
objection is considered by the Court, to be properly 
taken. Sealing is a distinct and substantive requi- 
site, to constitute a perfect bond, and without it, the 
instrument is not binding on the parties. For this 
cause, the judgment below must be reversed, and a 
proper judgment rendered here, against Skinner, the 
defendant in the original suit below. 

As to the fifth assignment, whether the bond would 
have been. void, if otherwise perfect, for the want of 
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the fiat of the Judge in granting the certiorari, no 
opinion is necessary ; and, as the case has not been 
argued, none is given. 


HENRY versus TURNER. 


One who crosses a river at a ferry in a boat not belofging to the owner of the 
ferry, and who lands by stepping from the ferryman’s beat, is not liable in an 
action to recover the rate of ferriage, allowed ly law; hcwever he would be re- 
sponsible for the invasion of the plaintiff's franchise, or for trespass. 


Tus action was brought in the County Court of 
Bibb, to recover the rate of ferriage allowed by law 
to the plaintiff, Henry. ‘The defendant, ‘Turner, had, 
it appeared, crossed the river in a cance, not belong- 
ing to the owner of the ferry; and had landed, by 
stepping into the boat of the plaintiff. ‘The Court be- 
low, determined that the action was not sustainable : 
Whereupon, the defendant took his writ of error to 
this Court. 


FREEMAN, for Plaintiff—cited Azk. Dig. 396. 
STEWART, contra. 


By Mr. Justice THorNTon: 

This was an action brought by the plaintiff in er- 
ror, who was also plaintiff below, to recover of the 
defendant an amount due for ferriage to the plain- 
tiff, who appears to have been in possession of the 
ferry landing, and necessary water craft, at Center- 
ville, on the Cahawba river. The proof is, that the 
defendant, by means of a canoe, which is proven not 
to have belonged to the plaintiff, nor to be one of the 
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water craft, kept and provided for the said ferry, cross- 
ed the river, and got out on the landing side into one 
of the plaintiff’s boats. ‘The Judge who tried the 
cause below, decided that the plaintiff could not reco- 
ver, in this action, for the ferriage ; and in this, which 
is the only error assigned, we think he did not err. 
The reason which the Court below gave for this de- 
cision, adverse to the plaintiff, is not a matter which 
can be assigned for error; and therefore, we cannot 
properly determine, whether that reason be a sound 
one or not. The result was correct, for the reason, 
that from the proof; however the defendant may be 
liable for invasion of the plaintiff’s franchise, or for 
trespass done by getting into his ferry boat, he was 


not responsible for the rate of ferriage allowed by 


law, as if he had been ferried over the stream in the 
craft of the plaintiff. 
Let the judgment be affirmed. 


MUNN AND GRIFFIN versus LEWIS. 


The “ County Court,” acting judicially, has no authority to take the acknow- 
ledgment of a deed of lands: and where the acknowledgment of a deed ap- 
peared to have been taken in open Court, and the entry thereof wastransferred 
from the minutes to the back of the deed, by the clerk, it was held, that such 
acknowledgment was void. 

The Judge or Clerk of the County Court have authority to take such acknow- 
ledgments; but they are independent ministcrial acts, which the officer be- 
fore whom made, must certify on the back of the deed. 


Lewis brought his action of trespass, to try title, 
against Munn and Griffin, in the Circuit Court of 
Madison. A portion of the testimony relied on by 
the plaintiff below, to perfect his title, was a deed of 
trust. The certificates on the back of the deed show- 
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ed, that at the August term, 1827, of the County 
Court of Madison, the said deed was produced in open 
Court, the execution thereof acknowledged, and the 
same ordered to be recorded, which order was trans- 
ferred from the minutes of the Court, to the back of 
the deed, by the Clerk, who also certified its having 
been recorded. 

The defendants below, objected to the reading of 
the deed to the jury, on the ground that it was not 
proved, acknowledged, and recorded, in pursuance of 
the statute. The Court overruled the objection, and 
a verdict and judgment were rendered for the defen- 
dant in error. 

The plaintiffs in error took their bill of exceptions 
to the decision of the Court on this point, and assign- 
ed the same in this Court. 


Hopkins, for Plaintiffs in error—cited 1 Peters’ R. 
340, 341, 342—2 Stew. 490 
CRAIGHEAD, contra. 


By Mr. Justice Hrrcucock. 


This is an action of trespass, to try titles; brought 
by John H. Lewis against Mathias Munn and John 
Griffin, in the Circuit Court of Madison county, to 
recover possession of a lot of ground in the town of 
Huntsville, in said county. 

The suit was tried at the October term, 1832, of 
said Court, and a verdict was had for the plaintiff, for 
the lot in question, and for one hundred and seventy 
eight dollars and eighty three cents, for damages; for 
which a judgment was rendered, and the case is brought 
here by writ of error. 

At the trial of the cause below, the plaintiff, as part 
of his chain of title, offered in evidence a deed of trust, 
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for the land in question, dated the 27th of August, 
1827, purporting to be executed by Munn to James 
Penn as trustee, to secure one John Tayloe in the sum 
of six hundred and twenty-five dollars, which he was 
indebted to him. On the back of the deed, the fol- 
lowing certificates appeared: “State of Alabama, 
County Court of Madison County, August term 1827, 
A deed of trust from Mathias Munn to James Penn, 
for the benefit of John Tayloe, dated 22d August, 1827, 
for certain purposes, and property therein specified, 
was this day produced in open Court, and the execu- 
tion thereof being duly acknowleged by the parties 
thereto, the same is ordered to be recorded,” &c.—“ A 
copy from the minutes, Thomas Brandon, Clerk.” — 
“The foregoing deed of trust was duly recorded in 
the office of the Clerk of the County Court of Madi- 
son county, the 29th of September, 1827—Thomas 
Brandon, Clerk.” No other proof was offered, of the 
execution of the deed, than what appears from the 
above entries and certificate. The reading of this deed 
was objected to, by the defendants below, but the ob- 
jection was overruled, and the deed was admitted as 
evidence, and was read to the jury; to which a bill of 
exceptions was taken, and which is assigned for error 
in this Court. 

By various statutes which have been enacted from 
time to time, in this state, from 1803 to 1823, Judges 
of the Circuit Court, Justices of the County Courts, 
Clerks of the Circuit and County Courts, Notaries 
Public, and two Justices of the Peace, are respective- 
ly authorised to take the acknowledgments of the par- 
ties, relinquishments of dower, and proof by subscrib- 
ing witnesses to deeds and conveyances of lands, ten- 
ements and hereditaments, lying within this state ; 
and certificates of acknowledgment or proofs, written 
upon or under said deeds and conveyances, and signed 
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by the person before whom it was made, shall enti- 
tle said deed to be read in evidence in any court of this 
state, in the same manner as if the same were then 


and there produced and proved." 


By the second section of the act to prevent frauds 


and fraudulent conveyances,” it is declared, “ that if*Aik. Dig.207 


any conveyance be of goods or chattels, and be not 
on consideration, deemed valuable in the law, it shall 
be taken to be fraudulent within this act, unless the 
same be by will duly proved and recorded. If the 
same deed include lands, also in such manner as con- 
veyances of lands are by law, directed to be acknon- 
edged and proved ; or if it be of goods and chattels 
only, then acknowledged or proved by one or more 
witnesses in the Superior Court or County Court, 
wherein one of the parties lives, within twelve months 
after the execution thereof.” And by the third sec- 
tion of the act, it is declared, that “this act shall not 
extend to any estate or interest in any lands, goods or 
chattels, or any rents-common, or profit out of the same, 
which shall be upon good consideration, and bona fide, 
lawfully conveyed, or assured, to any person or per- 
sons, bodies politic or corporate.” 

These are all the statutes we have, relating to the 
acknowledgment and proof of deeds, in this state. 
The term good consideration, referred to in the third 
section of the last recited act, has been uniformly 
held to be synonimous with the term valuable consi- 
deration ; and as the provisions of the second sec- 
tion, authorising the acknowledgment of deeds before 
the County Court, is confined to deeds of goods and 
chattels only, and requires them, when they include 
lands also, though upon consideration not deemed va- 
luable in the law, to be acknowledged or proved, in 
such manner as conveyances of land are by law di- 
rected, it follows, necessarily, that no deed of any kind, 


2 Aik. Dig. 88, 
89 & 90. 
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where lands are conveyed, can be acknowledged be- 
fore the County Court. It must be’ done before one 
of the persons designated above, and a certificate on 
or under the deed signed by him, must accompany it, 
shewing that the requisites of the law have been 
complied with. 

In this case, the acknowledgment was made before 
the County Court, in open Court, and the entry made 
on the minutes of the Court, and not on the deed. It 
does not purport to be the act of the clerk, and the 
Court as such, could not direct the clerk to make the 
entry, and the clerk, as such, had no right to trans- 
fer the entry to the back of the deed. It cannot, there- 
fore, be regarded as the act of the clerk, for he may 
not have seen the parties when the acknowledgment 
was made. It cannot be regarded as the act of the 
Judge, as he did not sign it, and perhaps does not 
know that the entry has been transferred to the back 
of the deed. It is true, that both the Judge and the 
Clerk are authorised. to take the acknowledgment of 
deeds: but, in the performance of the act, it is done 
in the exercise of a distinct, independent, and perso- 
nal authority, upon the individual judgment and re- 
sponsibility of the person before whom the acknow- 
ledgment is made, in which the officer acts ministe- 
rially, and not judicially ; and when the authority is 
exercised, and the certificate is made, the authority 
itself is exhausted, and the act becomes fixed, perma- 
nent, and unalterable : it goes with the deed where- 


_ ever it goes, and is an indispensable pre-requisite to 


its being admitted to record. This is the view taken 
in a similar case,.by the Supreme Court of the Uni- 


1 Peters, 340. ted States—Elhott et al. vs. Peirsol et al.* 


The acts authorising the acknowledgment of deeds, 
though of great public convenience, are yet in dero- 
gation of the common law, taking away the right of a 
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personal examination of the party who made, and of the 
witnesses who- s@w the execution of the deed; and 
therefore, they must be strictly complied with. 

Whether a certificate, such as this, is made and sign- 
ed by a person authorised to take the acknowledg- 
ment of deeds, would be a sufficient compliance with 
the statute, in as much as it does not state that the 
party appeared and acknowledged that he “ signed, 
sealed, and delivered” the instrument in question, 
but only, that the deed was produced, and “ being 
duly acknowledged by the parties thereto,” was, &c. 
is a question, though suggested in argument, not ne- 
cessary to the decision of this cause, and therefore, 
no opinion is expressed. 

The recording of the deed, and the certificate of 
the clerk of such record, on the deed, gives no validi- 
ty to the act; and it being the opinion of the Court 
that the acknowledgment is void, it follows that there 
was error in the Circuit Court in admitting it as evi- 
dence : for which, the judgment must be reversed, and 
the cause remanded. 


JOHNSON, Survivor, versus BALLEW,. Adm’r. 


Abill of exceptions must show affirmatively the existence of the error, of which 
a party complains, and the appellate Court will not presume facts which do 
not appear. 

When there is no ambiguity apparent on the face of an instrument—nor any 
intimation given of a disclosure of a latent ambiguity, the refusal of an inferior 
Court, to admit parol testimony to explain such instrument, is not error. 

It is not competent for a witness to give testimony as to Whether, a parti- 
cular language used was calculated to produce fear in the mind of one, so as to in- 
duce him to execute a paper. What that language was, must be submitted to the 
jury, from which their own inferences are to be drawn. 


Tuis case was brought into the Supreme Court by 
writ of error from the Circuit Court of Morgan. It 


29 

be- | | 
one 
> on | 
y it, | 
een | 
fore | 
ade 

It 
the | 
the 
uns- 
pre- 
nay 
ent 
the 
not 
ack 
the 
t of 
one 
‘SO- 
re- 
te- 
ity 
na- 
re- 
en | 
ls, | 
a 


CASES DETERMINED 


JOHNSON US. BALLEW. 


was an action of assumpsit, commenced by the intes- 
tate of the defendant in error, to recover for work and 
labor, performed for the plaintiff here, and his deceas- 
ed partner. The account rendered against the plain- 
tiff in error, was acknowledged in writing, by John- 
son, to be correct, both as to prices and the execution 
of the work. A verdict and judgment were rendered 
for the defendant in error, and by a bill of exceptions 
the case was brought to this Court for revision. 


S. Parsons, for Plaintiffi—contended, that there 
was error in the judgment below. 

Ist. Because the acknowledgment was not proved 
by the subscribing witness. 

2d. Because the Court rejected evidence that the 
acknowledgment was obtained by duress. 


- If the Court had admitted the evidence of duress, as 
offered, the same could have been perfected, if incom- 
plete, by other testimony. 

Duress may be given in evidence under the gene- 
ral issue.—1 Chitty’s Pl. 470. 


CRAIGHEAD, contra, said—It did not appear from 
the bill of exceptions, but that the acknowledgment 
was proved, and the items established. 

A bill of exceptions does not necessarily show all 
the testimony, and it was the business of the party 
excepting, to show, that the hand-writing of Johnson 
was not proved. 

As to the duress, the party offered to prove what 
was the opinion of the witness, in respect to the lan- 
guage used, which was surely inadmissible. 

The doctrine of duress requires, that the language 
or conduct should be such as would put a man of or- 
dinary courage in fear; and the mere opinion of the 
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witness that the language used might excite fear, was 
properly rejected.—1 Black. 131. 


By Mr. Chief-Justice Sarroxp : 

Colley, in his life time, instituted an action of as- 
sumpsit against Johnson, as surviving partner of 
Moseley, and said Johnson, to recover an account 
against them for more than nine hundred dollars, for 
work and labor done and performed. Colley having 
died pending the suit, it was further prosecuted by 
Ballew, as his administrator, and being tried in the 
Circuit Court, on the general issue, a recovery was 
had against the surviving partner, from which he pro- 
secutes this writ of error. ‘The questions for consi- 
deration, arise on a bill of exceptions. The first of 
which, according to the assignments of error, is— 

Was the account and acknowledgment, signed by 
Johnson, admissible as evidence? 

The account in question appears to have been re- 
gularly stated, charging William Moseley and Har- 
mon A. Johnson as debtors to Gabriel Colley. Theac- 
count contains the various items, with the price of 
each, amounting to nine hundred and ninety one dol- 
lars and twenty cents; to which is subjoined the fol- 
lowing: “I acknowledge that the above items of work 
were done by Mr. Gabriel Colley ; and further, believe 
that the price annexed to each item, is correct, as to 
myself individually.” —Signed H. A. Johnson—dated 
and attested. To the introduction of this evidence, 
the defendant objected; but the Court admitted it. 

The main objection now urged against it, is, that 
it was admitted without proof of the hand-writing of 
the defendant. It is found true, as contended in ar- 
gument, that this fact does not appear, nor is it to be 
presumed. The bill of exceptions does not purport 


to contain all the evidence, and this exception is not 
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shown to have been taken below. The party except- 
ing, is required to show affirmatively the existence 
of the error, of which he complains. ‘The objection 
relied upon below, may have been entirely different; 
and something in which the plaintiff in error now has 
not sufficient confidence to bring it to the notice of 
the Court. No other available objection is apparent 
to the Court. The fact, that the acknowledgment 
was made by the surviving partner, or one partner 
alone, could not legally exclude it. The evidence 
was at least relevant, as conducing to prove the issue, 
whether the acknowledgment was absolute, or in 
terms of belief merely—Whether it, admitted only 
that the work was done, or that, together with the 
reasonableness of the prices. The question would 
have been different, if presented, whether this evi- 
dence alone was sufficient, or whether the defendant 
would have been entitled to resist the force of this 
acknowledgment by proof of fraud or mistake in ob- 
taining it, or of any subsequent matter destroying the 
justice of the demand ; but no such questions appear 
to have arisen in the case. 

2. The second assignment is, that the Court re- 
fused to permit parol evidence, to explain a supposed 
ambiguity in the written acknowledgment. 

On this, it is sufficient to say, there is no ambigui- 
ty in the instrument, apparent on the face of it, nor 
any intimation given of the nature of the supposed 
defect, showing the object to have been, to disclose a 
latent ambiguity : the latter, only, is by law suscepti- 
ble of explanation by parol; and the character of this 
instrument would scarely admit of such an ambiguity. 

3. The last assignment, is, that the Court rejected 
evidence of the language of Colly, upon the occasion 
of the defendants’ signing the acknowledgment. 
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On this point, the facts are, that the defendant 
proved Colley to have been a desperate man, and that 
at the time the acknowledment was obtained, he was 
in a great passion; also, that the defendant knew his 
character, and wasa timid man; but the witness did 
not recollect the precise language used by Colley. Thé 

evidence rejected, was no other than the answer of 
the witness to the question, whether the language of 
Colley was calculated to produce fear in the mind of 
Johnson, and thereby induce him to sign the paper, 
not what the language was, from which the jury 
could have drawn their own inferences. The effect 
of this evidence would have been, to make the infer- 
ences or conclusions of the witness, evidence of a fact, 
for the government of a jury. Without further scrw 
tiny into the legality of this evidence, this view of it 
alone, shows it to. have been clearly inadmissible. 

There was no error in the proceedings of the Court 
below, and the judgment must be affirmed. 


McELDERY AND CHAPMAN, Ex’ors versus MCKENZIE. 


Executors or administrators, by virtue of their general powers_as such, cannot 


make any contract in their representative character, which at law, will bind — 


the estate, and authorise a judgment de bonis testatoris. 

Ifanexecutor or administrator contracts for necessary matters relating to an 
estate, he does so on his personal responsibility, and the action to recover 
thereon, must be against him individually. 


THis was an action of assumpsit, in the Circuit 
Court of Morgan against McK ldery and Chapman, 
executors of Goodhue's estate. 'The-vause of action 
declared on, was work and laber for the estate of 
Goodhue, performed at the instance of the executors. 
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McEldery alone appeared, and plead “ non-assump- 
sit and set off,” and a judgment was rendered against 
both executors, de bonis testatoris. On trial, the Court 
charged the jury, that if they believed the work and 
labor was beneficial to the estate, it was chargeable 
to the defendants below, in their representative ca- 
pacity as executors, and not to them as individuals; 
and that such evidence would sustain the action. 
The defendants below excepted to this charge, and 
took a writ of error to this Court. 


S. Parsons, for Plaintiff—Insisted, that a party 
making a contract with executors, but not in their re- 
presentative character, must recover against them in- 
dividually. 

In this case, the contract was made with, and exe 
cuted for the executors, and not for the testator: there- 
fore, recovery cannot be had against the executors in 
their representative capacity —1 Chitty’s Pl. 205. 

As it is clear the executors were liable for their 
contract individually, the question arises, has the de- 
fendant in error a double right of action ? 

A contract entered into by executors individually; 
for the benefit of an estate, might be allowed by the 
Orphans’ Court on settlement; but at law, does not 
found a right of action against them as ezecutors. 


Hopkins, contra—Contended, that the services per- 
formed were for the benefit cf the estate, and it fol- 
lowed, that the contractors were liable to an action in 
their representative character. 

If the Court below, in so instructing the jury, laid 
down the doctrine too broad, it is not available in er- 
ror.— Wilson vs. Jackson—(Ala. Rep. 399.) 

If the services rendered were for the benefit of the 


estate, of course the persons rendering them ought to 
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have their right of action against the estate, because 
the services might be essential, and the executors in- 
solvent; and but for the remedy on the estate, the 
services would not be performed atall.—Cited 2 Henn. 
§ Munf: 55—Chitty on Bills, 490, Note 499, 
Note n. 


By Mr. Justice Hircicock. 

Murdock M. McKenzie brought an action of as- 
sumpsit, in the Circuit Court of Morgan county, against 
Thomas McEldery and Reuben Chapman, executors 
of William S. Goodhue, and declared against them 
for work and labor done by him for them as executors 
of said estate, at their instance and request, in and 
about the settlement of the estate of the said Goodhue. 
The declaration avers a liability, and super se assump- 
sit, in the common form. McEldery pleaded in short, 
“non-assumpsit, and set-off,” to which there was a re- 
plication and issue, in short. The cause was tried at 
March term, 1833, and a verdict was had in favor of 
the plaintiff against both defendants, for the sum of 
eighty-eight dollars and fifty-five cents, and a judg- 
ment de bonis testatoris was rendered thereon. No 
notice appears to have been taken of the failure of 
Chapman to plead. 

At the trial, two bills of exceptions were taken to 
the opinion of the Court. In the first, and only one 
which it will be necessary for the Court to notice, it 
is stated, that “it was proved that the work and labor 
done, and which is sued for, was done at the request of 
the executors, as set forth in an account which is made 
part of the bill of exceptions, and which appears to be 
principally for posting up the books of the testator : 
upon which evidence the Court charged the jury, that 
if they believed that the work done was such as was 
beneficial to the estate, that, in that case, it was char- 
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geable to them in their representative capacity of exe € 
cutors, and not to them as individuals; and that such ¢ 
evidence did sustain the action against them in their t 
representative capaéity.” 
The case appears to have been treated by the plain- t 
tiffs, and the Court below, as a suit against them as € 
executors, and the charge of the Court directly in- I 
volves the question, whether an executor or adminis- ¢ 
. trator, by virtue of their general powers as such, can I 
make any contract in their representative character, I 
which at law, will bind the estate, and authorise aR j 
judgment de bonts testatorvs. t 
‘Lhis Court, in the case of Greening vs. Sheffield; 
at December term, 1824, where the defendant had gi- a 
ven his note as executor, and was sued in his repre- ¢ 
sentative capacity, decided, “ that in a court of law, € 
the estate could not be charged in such a contract’— 
that Greening, the defendant, though liable in an ae- 
tion properly brought against him in his individual 
character, could not be made liable in the action 
against him as executor. This decision is decisive 
of this case: for if an executor cannot give a note to 
bind the estate, he cannot make any other contract 
in law to bind it. » The limitation which the Court, 
in this case, has placed upon the plaintiffs’ right, 
“that he should show that the work was beneficial to 
the estate,” cannot affect the case. It is a very pro 
per inquiry, as between the executor and the County 
Court, when the executor presents his accounts for 1 
final settlement. But to say that the plaintiffs’ right 
to recover for work and labor faithfully performed, 
shall depend upon the benefit which the estate shall 
have derived from that labor, would be establishing a 
new principle in the law of contracts, not heretofore 

known. 
If the executor is able to contract and bind the 
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estate, the evidence of such contract and performance 
of the stipulations under it, by the plaintiif, would en- 
title him to recover. Ifhe is not able to contract, ex- 
cept under the above restriction, then? it would seem 
to follow, that he cannot contract at all. That an | 
executor or administrator can, at his discretion, em- 
ploy workmen, make contracts, give notes and bonds, 
ad libitum, and bind the estate, and where there are 
more than one, bind all in that capacity, is a princi- 
ple that seems only necessary to be stated, to be re- 


jected. That an executor or administrator may con- 


tract for all necessary matters relating to an estate, 
cannot be doubted, but that he does so on his person- 
al responsibility ; and the action to recover on such 
contract, at law, must be against him individually, is 
equally clear. 

That there are cases in which a court of equity 
would charge the estate, there can be no doubt; but 
where the executor is living, liable to be sued, and 
for aught that appears, able to pay, the remedy is 
against him individually. 

In this case, the action is against both executors : 
only one has pleaded. The evidence is, that the work 
was done at the instance of one, and which one does 
not appear ; and the judgment is against both, and 
the estate is charged. So much error, in so short a 
case, does not commonly occur. 

The judgment must be .reversed ; and as the ac- 
tion is misconceived, the case cannot be remanded. 
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WALTERS versus COMMONS. 


The United States, in providing for the survey of the public domain, established 
the rule, that sections of lands should be held to contain the exact quantity 
returned by the Surveyor-General: so, that the corners of sections fixed by 
such survey, cannot be removed. 

In the case of sections, the government has arranged their boundaries, marked 
their lines and corners, and declared the contents ; and the purchaser of an 
entire section takes all within those limits, be it more or less than the quantity 
returned by the surveyor: but in the purchase of a less quantity than a sec- 
tion, (as between the several holders of a section,) the contents of such seve- 
ral parts must be determined by reference to the entire section: and the pur- 
ehaser of a half or quarter section, is entitled to one half or one fourth of what- 
ever the section contains. In such case the half mile posts or corners are to 
be placed equi-distant between the corners of a section; for these half mile 
posts are not definitively fixed by law, as in the case of section corners. 


THis was an action of trespass, to try title, institu- 


ted by Walters against Commons, in the Circuit Court 
of Perry. 

Walters was owner of the south east quarter of sec- 
tion eight, in township eighteen, of range ten, and 
Commons claimed the east half of the south west 
quarter of the same seciion. ‘The whole section was 
found to contain six hundred and fifty two 37-100 
acres, and the question raised in this case, was, in 


substance, whether the surveyors had the right of re- 


moving the half mile posts, and of thus giving the 
plaintiff his portion of the excess in the section. The 
Court below, charged, among: other things, that the 
surveyors had no right to remove the half mile stakes, 
if without doing so, they could give the quantity call- 
ed for in the patent, though the section contained 
more than six hundred and forty acres. There was 
a judgment for defendant below, and the plaintiff hav- 


ing excepted to the opinion of the Court, took his 
writ of error. 


Extis & Peck, for Pl’ff—cited Story’s Dig. 360, ’1. 
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By Mr. Justice Hrrcncock : 

This is an action brought by the plaintiff in error, 
in the Circuit Court of Perry county, to recover pos- 
session of a piece of land in possession of, and claim- 
ed by the defendant. At the trial below, a bill of: 
exceptions was taken, which presents the following 
state of facts. 

The plaintiff gave in evidence a patent from the 
United States, for the south east quarter of section 
eight, township eighteen, range ten, containing one 
hundred and sixty 70-100 acres, and that the defend- 
ant was in possession of, and claimed the east half 
of the south west quarter of the same section. He 
further proved, that by an accurate survey of the whole 
secticn, it was found to contain six hundred and fifty 
two 37-100 acres, and that to give the plaintiff one 
fourth of this section, it would take about one aad a 
half acres from that in possession of, and enclosed by 
the defendant. It appeared, by the evidence of the 
county surveyor, that the half mile stake on the south 
line of the section was missing; but that by running 
a line from where he supposed it to have been, judg- 
ing from the fore and aft trees, north, to the middle 
of the section, and from thence east to the east line of 
the section, there would be found within those lines 
the quantity called for by the plaintiff's patent, and 
that that those lines so run, would not bring the de- 
fendant within them—but that by placing the half 
mile stake at the centre of the south line of the sec- 
tion, and thence running to the centre of the section, 
so as to give the plaintiff one fourth of the entire sec- 
tion, it would take, as before stated, one and one half 
acres of the defendant’s possessions. 

Upon this state of facts, the Court below instructed 
the jury, that if by running the line from the half mile 
stake, or if missing, from where it was supposed to 
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. have been, from the fore and aft trees, on the south — 
line, north, to the middle of the section, and thence 
to the half mile stake on the east line of the section, 
the same would contain the number of acres the pa- 
tent called for—that that was all the plaintiff was enti- 
tled to, though it might be less than a fourth of the see- 
tion, and that in re-surveying the lands sold by the 
United States, in this state, the surveyors have no 
right to remove the half mile stakes, if without it, 
they can give to the party holding the patent the 
number of acres called for therein, though the section 
may contain more than six hundred and forty acres; 
and though, if the section were equally divided, ac- 
cording to the legal sub-divisions of the United States, 
he would be entitled to a larger quantity. 

The correctness of this instruction, is brought be- 
for@this Court for examination, and the case has been 
submitted without argument. 

The titles to lands in this state, are derived from 
grants by the United States, and are made under sur- 
veys regulated by laws of the United States. By the 
act of 1796, providing for the sale of the lands of the 
United States north of the river Ohio, and which is 
the parent act of all our land laws, the principles up- 
on which surveys are made, are prescribed. By the 
second section of that act, the lands are to be divided 
by north and south lines, run according to the true 
meridian, and by others crossing them at right angles, 
so as to form townships of six milessquare. The corn- 
ers of the townships are to be marked with progres- 
sive numbers from the beginning ; each distance of 
a mile between the corners shall be distinctly marked 
with marks different from those of the corners.— 
These townships are to be divided into sections con- 
- taming, nearly as may be, siz hundred and forty acres, 
‘by running through the same, each way, parallel lines, 
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at the end of every two miles, and by marking a corn-_ .._ 
er on each of said lines.at the end of every mile. The 
sections are to be numbered, respectively, beginning 
with number one in the north east section, and proceed- 
ing west and east alternately, through the township, 
with progressive numbers till the thirty-six be com- 
pleted ; and the surveyors are to mark ona tree near 
each corner made as aforesaid, and within each see- 
tion, the number of the section, and over it the num- 
ber of the township in which said section may be, 
and all lines are to be plainly marked upon trees, and 
measured with chains, &c. according to a standard 
fixed by ‘the act. 

By an act passed the 11th February, 1805,* the ji "ex° 
surveyors were required, by running intermediate 
lines, to subdivide the lands into sections, half sec- 
tions, and quarter sections,.. and by that act certain 
principles were established, by which to ascertain 
the boundaries and contents of the several subdi- 
visions. 

The first principle declares, “ that all the corners 
marked in the surveys shall be established as the pro- 
per corners of sections or subdivisions of sections 
which they were intended to designate; and the corn- 
ers of half and quarter sections, not marked on the 
said surveys, shall be placed, as nearly as possible, 
equidistant from those two corners which stand on 
the same line.” 

By the second principle, each section or sub-divi- 
sion of section, the contents of which shall have been 
returned by the Surveyor-General, shall be held and 
considered to contain the exact quantity expressed iu 
the return so made ; and the half sections and quarter 
sections, the contents whereof shall not have been re- 
turned, shall be held and considered as containing the 
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one half or the one fourth, respectively, of the re- 
turned contents of the section of which they make a 


By this it will be seen that the corners of sections 
are definitively established, and cannot be altered ; 
that the half and quarter sections are not actually run 
out, but that the half mile corners are to be placed, as 
nearly as possible, equidistant between the corners of 
sections, and that the purchaser of a half or quarter 
section will be entitled to the half or quarter of the 
returned contents of the section of which it forms a | 
part. It so happens, however, that a section some- 
times contains more, than by the returned contents 
from the surveys, it appears to have, and in some 
cases less. In the present case, it contains twelve 
37-100 acres more, than that prescribed by law.— 
Where there are different owners in the same section, 
how is this excess to be divided? If the half mile 
posts or corners are equidistant between the corners 
of the section, there can be no difficulty: for, by run- 
ning to the exact center of the section, from each post, 
the parts will be equal. It is only when there is an 
error in not placing the half mile post or corner at the 
center of the line of the section, that the inequality 
occurs. By law, these corners are not declared to be 
“established as the proper corners,” as is done in the 
case of sections; to disturb which would distract a 
whole township : but they are to be as “ nearly equi- 
distant as possible from the corners of the section ;” 
and if there is an error found in that particular, by 
which one person owning one half or quarter of a sec- 
tion, has got possession of more than the half or quar- 
ter, it is the opinion of the Court that this error can 
be corrected. The propriety of this distinction is obvi- 
ous. In the case of sections, the government has 
fixed and established the boundaries, marked the lines, 
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and designated and marked the corners, and declared 
the contents; anda purchaser of a section takes it by 
metes and bounds, and is entitled to all within 
those bounds, whatever it may be: but in the pur- 
chase o: a less quantity, although the government 
declares what the contents are, yet, as between the se- 
veral holders of the section, their rights are to be de- 
termined by reference to the entire section; their 
boundaries are not determined by metes and bounds 
designated and established by the government; for 
as to those, there are no returns, but the same is 
determined by reference to the section, as before 
stated. 

The expression in the act, that the sections and 
subdivisions shall be held and considered as ‘‘ con- 
taining the exact quantity expressed in the returns,” 
is equivalent to the expression in a deed, conveying 
lands by metes and bounds, and stating the quantity 
of acres, “be the same more or less.” Here, the pur- 
chaser takes what is within the bounds, without re- 
ference to the exact amount there may happen to be. 

From this view of the case, it follows, that the 
Circuit Court erred in its instruction to the jury ; 
and, therefore, the cause must be reversed, and re- 
manded. 
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HUTCHISON, Executor versus TOLLS. 


Semble—The effect of the act of 1806, which prohibits any action from being 
brought against an executor or administrator within six months from the time 
of proving the will or granting letters of administration—should be, to sus 
pend for that time, the running of the statute of limitations. But, 

Where, in an action brought against an executor, to recover a debt due by his 
testator, a replication to a plea of the statute of limitations only alleged that 
letters testamentary were not granted to the executor until more than two years after 
the testator’s decease—Held: That thisreplication was bad, and was no bar to 
the plea; because, only averring that letters testamentary were not granted 
for so long a period, left the legal presumption uncontradicted, that letters of 
ene kind or another, had been previously issued. 


Tus action was instituted by Tolls, in the Coun- 
ty Court of Madison, to recover of the plaintiff in 
error, the amount of an account due by his testator. 
The defendant below, filed the plea of the statute of 
limitations, to which there was a special replication. 
The action was commenced something over four years 
after the death of the testator, and the replication 
averred that letters testamentary had not been grant- 
ed until over two years after that event,—which, added 
tothe six months during which the writ could not be 
issued against the executor, it was contended, barred 
the action of the statute. 

The defendant below, having demurred to this re 
plication, the same was overruled, and he took his 


-writ of error to this Court. 


Hopkins, for Plaintiff—cited <Azkin’s Dig. 176— 
1 Stewart's Rep. 254. 


By Mr. Justice TuornTon. 

This case comes up by writof error from the Coun- 
ty Court of Madison county, to reverse a judgment of 
said Court, in favor of tie defendant in error; and 
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the only error assigned, is, thatthe Court below erred 
in overruling a demurrer to a replication to the plea 
of the statute of limitations of three years, the action 
being assumpsit upon an open account, for board, &c. 
furnished the testator of the plaintiff in error. The 
replication contains the averments—that the testator 
departed this life in July, 1826, and that letters testa- 
mentary were not granted to the plaintiff in error, or 
to any other person upon the testator’s estate, until the 
22d of September, 1828 ; that the time from the death 
of the testator, to the time of his said promise in the 
plaintiff’s declaration mentioned, and the time from 
the commencement of the action, to the period of six 
months after the issuance of letters testamentary to 
the plaintiff in error, does not amount to three years ; 
that the action was not barred before the death of tes- 
tator, nor has it been barred since granting letters tes- 
tamentary to the plaintiff in error. It does not ap- 
pear when the action accrued, but take it as having 
done so, at the death of the testator, which is the most 
favorable supposition for the defendant in error, and 
four years and one month had elapsed before the issu- 
ance of the writ in this cause. The replication ad- 
mits that the statute had begun to run in the life- 
time of the testator. There is no provision in the 
statute itself, which saves the running of it, in the 
case of the death of the person liable to the suit; and 
the general rule is well established, that when it be- 
gins, it goes on, till it operates as a complete bar: 
yet, I am inclined to the opinion, that the effect of the 
act of 1806, respecting the estates of deceased per- 
sons,” which prohibits any action from being brought. ix pig. 152 
against an executor or administrator, until six months 
shall have expired from the time of proving the will 
of the testator, or of granting letters of administration 
on the estate of the deceased, should be, to suspend for 
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that time, the running of the statute of ‘limitations. 
For, though the lancuage of the statute is, that no ac- 
tion shall be brought to recover any money due by 
open account, after the expiration of three years from 
the accruing of the cause of action ; I feel persuaded 
that the computation should be so made, as not to em- 
brace a period, even after the statute has begun to 
run, during which there was no person potentially 
existing, against whom a suit could be maintained— 
Lex non cagit ad impossiliha. Here, for the space of 
six months after probate of a will, or letters of admin- 
istration granted, a legal incapacity is imposed on the 
creditor ; the effect of which is, to modify the statute 
of limitations in such cases. I am not prepared to 
say what is the greatest length of time which may 
transpire in case of the intervening death of a debtor, 
to be abstracted from the reckoning of the statute; 
though I am satisfied that such reckoning should be 
made without reference to the fact, that in a certain 
contingency, the creditor himself could obtain letters 
of administration on the estate. There is no doubt 
that a disability to sue, which is justly imputable to 
the creditor, would be disregarded ; as if she be a 
JSeme sole, and after action accrued, marry : the period 
of her coverture would not be rejected in the compu- 
tation: many persons may be creditors of an estate, 
who may be be wholly unworthy, if they could com- 
ply with the requisites of the law in all other respects. 
If a creditor die, twelve months has been adopted as 
a period, within which, his representative may sue for 
any demand due to the testator or intestate, although 
the statute may have commenced running in his life- 
time, and would have perfected the bar within the 
twelve months, if he had lived. This adoption of time, 
in favor of the representatives of a deceased creditor, 
has grown up, under an equitable construction of the 
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English statute of limitations of 2lst James I. sec, 4, 
in that country, and has been recognised in our state, 
from a view of its propriety: our statute, containing 
the same clause as that in 21 James I. sec. 4. For 
the gradual progress of this exception to the statute 
of limitations, till its: settlement as above stated—see 
Salk. 424, 425—2 Strange, 907—1 Dallas, 418—1 
Wash'n. 308, and 1 Stemt. 254. 

If the disability to sue be created by the death of 
the debtor, the statute expressly continues that disa- 
bility, as we have seen, till six months after probate of 
his will, if he left one, or after letters of administra- 
tion granted on his estate. The precise time is not 
definitely fixed, so that it cannot vary. But if the 
Judge of the County Court do his duty, it cannot ex- 
ceed nine months, in any case. For forty days, the 
appointment of any one as personal representative, is 
left open, to be availed by the parties entitled under 
the statute, according to an order of succession there- 
in designated. If no one take letters as there author- 
ised, then, after delaying only as much time more, as 
will finish out three months from the death of the 
debtor, the Judge of the County Court shall commit 
the administration to the sheriff or coroner. Full pow- 
er, however, exists, to supply a temporary representa- 
tive in almost every supposable case, during the de- 


lays which are contemplated in the act.* It is to be *Aik. Dig. 176, 


presumed, that in three months, some representative 
of the deceased, either executor or administrator, will 
be appointed: the addition of the six months to which 
time, making nine months, may be looked upon as the 
period, which, by a necessary construction of the sta- 
tute of limitations, as affected by the acts above re- 
ferred to, may be said to be excepted from computa- 
tion: though, as I have stated above, a longer time 
must be omitted, where, from the neglect of the Judge 


179, § 1 & 10. 
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of the County Court, or other cause not imputable to 
the creditor, such longer time has elapsed, before any 
one existed against whom the action could be brought. 
The presumption, that in the case of the plaintiff's 
testator, the necessary appointment of an administra- 
tor was conferred upon some one, is not rebutted by 
any averrment in the replication. The bar was re- 
lied upon, and should have been avoided by matter 
positively alleged, or at least of reasonable probability. 
The replication only avers that letters testamentary, 
were not issued to the executor, until after two years 
and nearly two months had expired since the death 
of his testator, and insists, that this time, with the ad- 
dition of the six months, should be rejected, which 
being done, would obviate the bar of the statute. 
The replication is clearly defective, because only 
averring that letters testamentary, were not granted 


for so long a period, leaves the legal presumption un- 


contradicted, that letters of administration of one kind, 
or another, had been previously issued. 
Let the judgment be reversed, and the cause re- 


‘manded for further plea. 


HAGEN versus THOMPSON. 


Cases carried from Justi¢es Courts into the Circuit or County Courts, by cerfi- 

‘orari or appeal, are triable de novo on their merits and equity; and a payment 

made after the rendition of a judgment by a magistrate, is available, without 
‘a special plea puis darrein coutinuance. 


Tuis action was commenced before a Justice of the 
Peace in Bibb county—taken to the County Court 
by certiorari, and thence by writ of error to the Cir- 
‘cuit Court. 
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The Court was requested to charge the jury, that 
a payment after the rendition of judgment by the ma- 
gistrate, could not be pleaded, except by plea puss 
darrein continuance. 'The Judge refused to give this 
charge, but instructed the jury that the defence of 
payment was good without such special plea. To 
this, exception was taken, and the case, by writ of 
error, brought into this Court. 


Pickens, for Plaintiff. 
Martin, contra—cited Aikin’s Digest, 261. 


By Mr. Justice THornTon: 

This action was commenced before a justice of the 
peace, and was brought into the County Court of 
Bibb county, by certiorari ; where, during the trial, 
a bill of exceptions was signed. It was then taken 
by writ of error into the Circuit Court; and upon er- 
rors there assigned, the judgment of the County Court 
was affirmed: from which judgment, a writ of error 
is brought to this Court. 

The assignment of error here, only embraces the 
matter originally excepted to in the County Court, 
which was the refusing, and giving of instructions to 
the jury, as disclosed in the bill of exceptions. The 
charge asked, was, to instruct, that if they believ- 
ed from the testimony, thot ‘he defendant had proved. 
no payment on the noiedec!ared on, except payments 
made after the commencement of the suit, and rendi- 
tion of judgment by the justice of the peace, that the 
pleas of the defendant, pleaded in bar of the action 
generally, were not supported by such proof; that 
such defence could only be pleaded by way of plea 
of puis darrein continuance ; and that they must, in 


that event, return a verdict for the plaintiff. This, 


the Court refused—but charged, that if they believed 
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from the evidence, that the debt was satisfied, even 
after such judgment rendered, and before the cause 
was brought into that Court, that the defence was main 
tainable under the issues joined. 

After a case, from a Justice of the Peace, is brought 
into the County or Circuit Court, whether by appeal, 
or certiorari, it is to be tried de novo, as if it had ori- 
ginated in that Court: and the validity of the pay- 
ment here sought to be established, may be tested by 
considering the case in that point of light. It seems 
to be admitted, that by a proper form of plea, this de 
fence could have been availed: if it could, by any 
plea to the action, technically pleaded, itis admissible 


.we think, under the pleadings in this case ; for, the 


act requiring the cause to be tried on its merits, at 
cording to the equity and justice of the case, upon an 
issue to be formed under the direction of the Court 
has been often determined not to require critical av 
curacy in the pleadings, either as it respects the state 
ment on the one hand, or the plea on the other. The 
proceedings had before the magistrate, after the cas 
comes up for trial, de novo, whether by appeal or cer 
tiorari, are merely introductory to that trial, and may 
be assimilated to mesne process, in an ordinary action. 
Now, payment and satisfaction of the catise of action, 
like a release, is available, though made pending the 
writ. 

From this view of. the case, we think there is i 
error, and that the judgment must be affirmed. 
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HUNTINGTON versus BELL, et al. 


Where executions are issued against personal property, which has been claim- 
ed by a third person, under the statute, and before the trial of the rightis de- 
termined, other executions are issued upon the same judgment, and levied 
upon the same property—an injunction will lie to restrain proceedings on the 
latier. 


Tuis case originated in a bill for injunction, filed 
by Huntington against Bell, et a/, in the Circuit Court 
of Dallas. The bill disclosed—that sundry execu- 
tions had been levied on a slave of the complainant, 
as the property of one Miller, upon a judgment against 
him, and that on trial of the right of property, in 
pursuance of the statute, a verdict was rendered in 
favor of complainant, from which an appeal was ta- 
ken to the Circuit Court. That before any final ad- 
judication of the cause, three other executions were is- 
sued on the same judgment, and levied on the same 
slave, to restrain which, the injunction was prayed. 


The Court below, rendered a decree dissolving the in- 


junction, and Huntington, by writ of error, brought 
the case into this Court. 


Pickens, for Plaintiffi—The Court below, sus- 
tained the demurrer to the bill, on the ground, it is 
supposed, that the complainant had a remedy at law. 
The party, it is true, might not be left wholly with- 
out remedy at law; but the relief sought is prevent- 
ive relief: it is to restrain the defendant from carry- 
ing into effect a sale, by which the complainant might 
sustain much injury. ‘The kind of relief sought, is 
different from that which might afterwards be obtain- 
ed by way of damages from a court of law. This is 
one of the appropriate offices of a court of chancery, 
interposing its power to give present relief, to prevent 
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mischief, multiplicity of actions, and unnecessary li- 
tigation. Huntington only asked for a stay of injur- 
ous proceedings against him, until a trial of the right 
of property could be had, which was then pending. 


Mr. Justice THornton : 

This cause is brought up by writ of error, toa de- 
cree of a chancellor, dissolving an injunction, and dis- 
solving a bill filed by the plaintiff in error against the 
defendants. The final decree was pronounced upon 
a demurrer to the bill, and no reasons are assigned 
for which the decree was entered. The matters in 
the bill are to be taken as all true; and they pre 
sent a case, we think, which called for the aid of the 
protecting powers of a court of equity. 

Three executions from a justice of the peace, on 
judgments rendered in favor of the defendant, Bell, 
were levied upon a negro slave, as the property of one 
Stephen Miller, the defendant in said executions: 
whereupon, a claim to the said slave was preferred 
by the complainant, according to the statute regulat- 
ing the trial of the right of property ; and by the ver 
dict of a jury, the claim was sustained, and the slave 
declared not to be liable to the satisfaction of the ex- 
ecutions. It seems that an appeal was taken to the 
Circuit Court, from the said decision of a jury, and 
that before any final trial of that matter, three alias 

Ji. fas. were issued upon the same judgments, and le- 
vied a second time upon the same slave. The bill 
prays, to enjoin the defendant, Bell, from further pro 
ceedings on his said executions against the said slave, 
until the appeal should be finally heard, and for such 
other relief as might seem meet. 

The statute allows a plaintiff in execution, after 8 
a levy and claim of the property by a third person, 
to issue other executions on his judgment, to be levied 
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on other property. than that claimed ; but to allow 
the same property to be taken by such second exe- 
cution, especially after a verdict: that it is not liable, 
would be making a mere farce of the whole proceed- 
ing under the act. We must presume that, in the 
dissolution of the injunction, and dismissal of the bill by 
the chancellor below, he was influenced by the consi- 
deration, that an adequate remedy could be pursued 
by the complainant in the courts of law; for, the mat- 
ters disclosed in the bill evidently show a manifest 
abuse of legal process, greatly to the injury of the 
complainant. I cannot perceive, however, any strict- 
ly legal course, by which redress could be* afforded 
to him. A supersedeas of these executions could not 
be effected by a prayer for that writ to a Judge of 
a Circuit or County Court; for that prayer is only 
granted, where. from an inspection of the record,’ it 
would seem that an execution had improperly issued. 
If the memoranda in the justice’s book could be dig- 
nified with the name of a record, which I believe has 
never been allowed, yet the matters which, altogether, 
form the ground of the relief sought here, would not 
appear in such a transcript. The fact, that the ap- 
peal taken to the trial of the right of property, has not 
yet been determined adversely to the complainant, 
would not appear: nor could the execution be re- 
strained in that mode of procedure, from a particu- 


‘lar subject: it would be either not superseded at all, 


or superseded in toto ; which last would be an inju- 
ry to the plaintiff in execution, not warranted by the 
law. <A certiorari of the case would only result in a 
trial de novo, which would not reach the complaint ; 
because, no matter which merely goes to suspend an 
execution, or to divert it from a particular subject, 
could constitute a bar to the action. The audita 
querela, has been superseded by the express decisions 
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of ‘this Court, if it were an appropriate remedy for the 
abuse of process, from a justice of the peace. The 
only remedy, I apprehend, which can be afforded, is 
furnished by the bill of injunction ; to which, the ob- 
jection, that it relates, in cases like this, to a personal 
matter, and so could be compensated by an action at 
law for damages, has been solemnly overruled by this 
Court, as well as by other tribunals in the United 
States, of the highest legal authority. It is, there- 
fore, decreed by this Court, that the decree below be 
reversed, the injunction be re-instated, and that the 
chancellor below, make such further orders and de- 
crees, as the justice of the case may require, not in- 
consistent with the principles of this opinion. 


HATCH versus CRAWFORD, Admr’x. 


An obligation or agreement signed between two or more parties, concluding 
“ Gtven under our hands and seals,” and containing a seal after the name of 
. the first signer, (the other signing immediately under it,) is a sealed instrument, 
“and. assumpsit is not maintainable thereon. 


..Hatcu declared, in assumpsit, in the Circuit Court 
of Franklin, against Crawford, on a written agree~ 
ment, signed by himself and the defendant's: intes- 
tate. . The cause of action concluded, “ Given wnder 
our hands and seals,” and was signed by Hatch and 
Crawford, the latter immediately under the signature 
of the first. ‘Following Hatch’s name, there was @ 
seal, but none to Crawford’s. On the plea of gene- 
ral issue, a verdict was rendered for the defendant. 

In the progress of the trial, the Court below, excluded 
the agreement declared on, from the jury, on the 
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ground, that the same was a sealed instrument, and 
that assumpsit was not maintainable thereon. To this 
decision, the plaintiff excepted, and assigned the same 
as error in this Court. 


Peck, for Plaintiffi—Although it is true, that 
where several covenant together to do the same.thing, 
the seal of one may be construed to be the seal ofall, 
yet in the case at bar the parties do not covenant to 
perform the same act. Their covenants are distinct 
and different, and they being on the same paper, 
cannot alter the case. 

An action of covenant, could not, therefore, be 
maintained on defendant’s agreement, because his 
agreement was not under seal——Comyn’s Dig. title 
Fait, 4th vol. 272—Shep. Touch. 56. 


By Mr. Chief-Justice Sarro.p : 

The present plaintiff declared against Mary Craw- 
ford, as administratrix of the estate of James Craw- 
ford, deceased, 1m assumpsit. The cause of action is 
a memorandum of an agreement between said Hatch 
and James Crawford, the intestate, containing recipro- 


cal stipulations for and against each of the parties, and — 


concludes with these words: “Given under our hands 
and seals, this 30th day of September, 1830”—Sign- 
‘ed, R. Hatch—James Crawford—one name being 
‘placed directly below the other: opposite the name 
of Hatch, a seal is affixed, which is the only one to 
the instrument. The declaration contains two counts: 
the first being special on the agreement, as in the 
case of a simple contract ; the second, for money lent 
and advanced. 

The plea, was that of the general issue. On the 
‘trial a verdict and judgment were rendered for the de- 
fendant: upon which the plaintiff prosecutes this 
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writ of error. A bill of exceptions shows, that when 
the plaintiff offered in evidence the memorandum 
of the agreement as described, an objection being 
made to it by the defendant’s counsel, the Circuit 
Court sustained the objection, and excluded it from 
the jury, upon the ground, that an action of assump- 
sit would not lie on such an instrument; the same 


being, in the opinion of that Court, @ sealed instru-., 


ment. 

The exclusion of the instrument, is the cause as- 
signed for error. 

It is admitted, in argument, that any number of 
parties to a contract, may use the same seal; but, it 
is insisted, that they must make their several and dis- 
tinct impressions, especially when they are opposite 
parties in the contract. Reference has been made 
to Comyn’s Digest, title fait, 272, 273—where it is 
said, “If there be mutual covenants between A and 
B, of the one part, and C and D, of the other, and 
B does not seal, yet covenant lies by him against 
C and D upon this deed; for he is made a party to 
the deed, and C and D covenanted with him.” Also, 
that where a deed is written, as if intended to be exe- 
cuted by two persons, joiiitly and severally, and it be 
executed by one of them only, it will bind him, though 
not executed by the other. 

Reference has also been made to Sheppard’s Touch- 
stone, where the principle is recognised that “If there 
be twenty to seal one deed, and they all seal upon 
one piece of wax, and with one seal, yet, if they make 
distinct and several prints, this is a very sufficient 
sealing, and the deed.is good enough.” 

It is true, the cases here given, are slightly differ- 
ent in respect to the manner of the execution, from 
the one under consideration ; but, they are to be re- 
garded only as instances of informality, which affect 
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not the validity of the instrument; they do not prove 
that there can be no other irregularities of execution, 
which are equally immaterial. 

The true doctrine is mere fully explained in Phil. 
Ev. 1 v. 416. ‘There, the principle is maintained, that 
where it is intended that several shall execute the 
same deed, one may seal for the rest, with their con- 
sent, and the deed will be as binding as if every one 


had put his several seal.* As, “ where one of two de-“4 Term. Rep. 


fendants, in the presence of the other, and by his au- 
thority, executed a bill of sale for them both, the two 
defendants being partners in the transaction, but there 
was only one seal, and it did not appear whether the 
seal had been put twice upon the wax, the Court of 
King’s Bench held, that no particular mode of delive- 
ry was necessary ; and that it was sufficient, if a par- 
ty executing a deed, treated it as his own.” 

The principle of the decision, in the case alluded 
to, appears to have rested mainly on the circumstance, 
that the deed had been executed by one of the par- 
ties for himself, and the other, in presence of both. 
This rule, is held to be applicable to all deeds at com- 
mon law, and that such sealing will bind the parties, 
by whose authority the deed is executed. But the 
tule does not extend to deeds executed under a power, 
where the authority must be strictly and literally 
pursued. 


In Ludlow vs. Simons,’ and in MacKay vs. Blood- 18 Caine’ C. 
good, it was ruled, that several persons may bind 4 Johns. Rep. 
285. 


themselves by one seal. 

In relation to the case before us, it may be remark- 
éd, that the circumstance, of the instrument having 
éxpressed the intention of both parties, to execute it 
under their hands and seals—of its having contained 
mutual stipulations, binding both—and of its having 
béen signed and sedled by the pafty of the first 
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7 
then the execution at the same time by the other par 
ty, is a sufficient indication of the intention of the se 
cond party to execute it according to his import, and 
to bind himself with the same solemnity that he re. 
ceived the obligction of the other party. In legal con. 
templation, he is presumed, instead of affixing a se. 
eond seal, to have adopted the one already annexed, 

The judgment must be affirmed. 


HATFIELD versus MONTGOMERY; et al. 


In cases, Where the absence of a subscribing witness to a deed is not account, 
ed for, secondary evidence is not admissible, to prove the existence of such 
deed, or any defeasance connected therewith. 

Where the allegations of a bill in chancery, were, that a slave had been conveyed, 
with an agreement to allow the privilege of redeeming or repurchasing, to the par 
conveying, and the conveyance was on its face, absolute, (the subscribing wit 
ness to which, was not produced, nor his absence accounted for,) and ther 
was no positive testimony rebutting the implicit denial of a defeasance, by the 
answer; and a lapse of twenty six years had ensued, without excuse for the 
delay, the Court refused to disturb the sale. 

The assignee of such person making the conveyance, held, not to be a compe 
tent witness, to prove the defeasance. 

In the case of a mortgage, asin other deeds, in which fraud is alleged to hav 
been committed, a party is not entitled to an unlimited time for the prosece 
tion of his rights, after his knowledge of the existence of those rights, and of the 
fraud—but in such case, after an unreasonable delay, the law will presume t 
payment or discharge of the equity. 


In this case a bill was filed in the Circuit Courtof 
Jackson county, by Montgomery and Belcher, for 
the redemption ofa negro slave. 

_ The bill charged, that in the year 1807 or 1809, 
Hugh Montgomery, the father of the complainant 
Montgomery, conveyed to the defendant, Hatfield, a 
negro girl slave: that by an indorsement on the 
back of the conveyance, (the consideration whereof 
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was three hundred dollars,) and in consideration of 
three bushels of salt, the said Hugh had the privi- 
lege of redeeming or repurchasing the girl, at any time 
thereafter, on payment of the three hundred dollars 
and the interest. ‘That afterwards, an offer to redeem 
was made by the agent of Hugh Montgomery ; which 
offer was rejected by the plaintiff in error. The bill 
further alleged, that the said conveyance was intend- 
edas a mortgage, and that the interest therein of the 
said Hugh was by him assigned to the complainant, 
Montgomery, and half thereof by the latter, subse- 
quently transferred to Belcher. It charged, that the 
indorsement of the condition, so made on the back of 
the conveyance as aforesaid, was fraudulently defaced 
by the plaintiff in error, and that the same remained 
in his possession. ‘The bill was filed on the 5th day 
of June, 1830, and the only excuse for the delay was 
the allegation, that Hatfield had removed from the 
county in ‘l'ennessee, where the contract was made, 
toanother county in the same state, and from thence 
to Jackson county, in Alabama. ‘The answer of Hat- 
field admitted the conveyance, but denied that any 
condition was therewith connected, and asserted the 
same to have been absolute and unconditional. It 
set out the bill of sale, by which it appeared that there 
was a subscribing witness thereto, whose absence was 
not accounted for in the bill. The answer further 
averred, the allegation of an indorsement of defeas- 
ance on the back of the deed, to be false—denied any 
such indorsement to have been made, and accounted 
for some stain on the back of the conveyance, (of 
which profert was made) by averring it to have been 
caused by accident. ‘The answer also interposed the 
lapse of time which had accrued between the date of 
the conveyance and the institution of the action, in bar 
ofthe complainant’s claim. 
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The testimony of the agent of Hugh Montgomery, 
showed, that an offer to repurchase was made by him 
to Hatfield, which the latter rejected, alleging that 
the property was absolutely his own. No other tes, 
timony, important to the principles decided in this 
case, was produced, and the Court, on a hearing of the 
cause, rendered a decree for the complainants. The 
defendant below, took his writ of error to this Court, 
and among other assignments made, it was insisted, 

1. That Montgomery, the complainant, was an im 
eompetent witness. 

2. That the subscribing witness to the conveyances 
should have been produced, or his absence account 
ed for, before the production of secondary evidence. 

3. That the lapse of time, barred the action. 


S, Parsons, for Plaintiffi—cited 3 Johns. Ch. Rep. 
612—2 Stark. 747, 780—1 Conn. Rep. 147—2 Stark. 
745, 756—2 Bac. Abr. 584, note a,—3 Starl. 1062 
*63—3 Johns. Ch. Rep. 371, 875—3 Johns. Cas. 316, 
"18—2 Equity Cas. 396—10 Mod. 19—1 Mad. Ch. 
257—1 Fonb. 331—3 Johns. Ch. Rep. 217—Storya 
Bail 197—8 Johns. Rep. 97—1 Caine’s Rep. 1995 
Johns. Rep. 258—1 Mad. Ch. 517—itid. 519, 520— 
2 Scho. & Lef. 618, 636, 629, 632, 635, 237, 238, 638, 
639—1 Cokes Rep. 179—Ham. Dig. 215—6 Johns 
Rep. 548—14 do. 501—2 Bibb 4—1 Coke's Rep. 9-m 
1 Littell 191—2 Marsh. 58—1 Johns. Ch. Rep. 594 
3 do. 136—1 Marsh. 144—2 Johns. Ch. Rep. 191— 
Wheat. Sel. 120, note 90—4 Greenl. 42—2 Pick. 368, 
& Conn. Rep. 488—1 Powell on Mort. 122, note n= 
Story on Bail 235—1 Powell on Mort. 126—2 Bao. 
Abr. 372—20 Johns. Rep. 528—7 Cranch287—t Call 
192---4 Kent's Com. 139. 


contra—3 Marsh. 293-2 do. 576—1 Stent 
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163-—-Aztk. Dig. 284—1 Johns. Dig. 577—2 Johns. Rep. 
451—English vs. Lane, 1 Porter's Rep. 1st ed. 328— 
Powell on Con. 225, 226—Story on Bail, 235—2 Cail, 
256, 362—3 Peere Williams, 1st Am. ed. 358, 359— 
1 Vern. 183, 393—4 Keni’s Com. 153, note —1 Vern. 
231—Story on Bail, 236—Powell on Mort. 392, note 1— 
4 Kent's Com. 126—2 Scho. § Lef. 630—Powell on 
Mort. 396, 401—Story on Bail, 235—4 Kent's Com. 
182--9 Wheat. 498—1 Mad. Chan. 520, ’1, ’2, 310— 
Powell on Mort. 392, 389—15 Johns. R. 3—11 Wheat. 
311—4 Johns. Chan. R. 2923—6 Wheat. 481—Angel 
on Lim. 281-Fonb. Eq. 331—Ark. Dig. 281. 


By Mr. Chief Justice Sarroup: 

The defendants in error, P. R. Montgomery and 
W. Belcher, of Tennessee, charge by bill, that in 
1807 or 1809, Hugh Montgomery, father of complain- 
ant Montgomery, conveyed to Hatfield, then of Camp- 
bell county, ‘Tennessee, a negro girl, Malinda, for 
three hundred dollars. After bargaining for said 
girl, at the time of making the conveyance aforesaid, 
said Hatfield, in consideration of three bushels of salt, 
of the value of five dollars per bushel, paid him by 
said H. Montgomery, agreed to allow him the privi- 
lege of redeeming or repurchasing said girl at any time 
for said three hundred dollars, and interest thereon 
to the time of his offering to redeem; and an indorse- 
ment, containing this agreement, on said bill of sale, 
was then made and signed by Hatfield—--That in a 
reasonable time thereafter, said Hugh Montgomery, 
by his agent James M. Campbell, tendered to Hat- 
field the three hundred dollars, with interest, and de- 
manded the negro, which was refused: that the bill 
of sale is in possession of Hatfield, so that complain- 
ants cannot produce the same; but they pray that 
Hatfield be compelled to produce it: that said con- 
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veyance is a mortgage, and was so considered by said 
Hugh, and that said Hatfield has fraudulently at- 
tempted to obliterate and deface said indorsement. 
The bill further charges, that in May, 1830, said 
H. Montgomery assigned by instrument, here ready 
to be produced, all his right, title and interest in said 
mortgage, to complainant, Montgomery, and that by 
him, half thereof was assigned to Belcher; and that 
they would have redeemed said girl, but for the fraud- 
ulent conduct of said Hatfield: that, in or about 1 817, 
Hatfield removed from Campbell county, Tennessee, 
to Marion, in the same state, where he resided witil 
within six or nine months of the filing this bill, when 
he removed toan obscure part of Jackson county, in 
this state, with said girl and her issue, (six or eight 
children,) to avoid this claim; and prays a discovery 
of the number and names of the issue, &c.: it charges 
the hire to have far exceeded the three hundred dol- 
lars and interest: it prays an answer to all these al- 
legations; that an account be taken; that the bill of 
sale be cancelled, and the negroes delivered up, &c. 
The plaintiff in error, as defendant to the bill, by 
his answer, positively denies all equity alleged; ad- 
mits the conveyance, but avers the sale to have been 
absolute and unconditional, according to the terms of 
the conveyance; he makes profert of it, and exhibits, 
what he avers to be a copy, such as described by him, 
purporting to be absolute, and without seal. He fur- 
ther says, the back or white side of the bill of sale, 
on which there was no defeasance, became defaced by 
the accidental falling of the paper into some dye stuff. 
The bill of sale thus brought to view, purports to have 
been attested by Abner Lozell, as a subscribing wit- 
ness. The fact of its having been so attested, is not 
contested. The answer further avers, that this con- 
tract was executed not in 1807 or 1809, as charged, 
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but, in March, 1804,-and the bill of sale, as exhibited, 
bears that date; shewing a lapse of twenty siz years 
between the date of the conveyance, and the institu- 
tion of this suit. The subscribing witness has not 
been examined, in proof of the alleged contract : his 
absence is inno way attempted to be accounted for ; 
nor is any manner of excuse offered, why his deposi- 
tions were not taken in proof of the alleged defeas- 
ance. ‘I'he contents of the instrument, both the face 
and the back, are charged as parts of the same con- 
tract, simultaneously made ; so that a subscribing wit- 
ness to any part of the conveyance, must be regarded 
as such, in relation to the entire instrument. 

The answer denies that any offer was ever made 
by Montgomery’s agent, or otherwise, to redeem the 
property : it also denies, that the defendant ever re- 
moved for the purpose of avoiding a suit for this pro- 
perty; or that his removals were secret, or to any ob- 
scure place. 

This brief examination of the bill and answer, is 
sufficient to present for consideration, a question high- 
ly important in principle, and one, which we deem 
decisive of this case. It is, whether, in the contract 
between Hatfield and Hugh Montgomery, in which 
the bill of sale was given, there was any valid agree- 
ment for the right to redeem or repurchase the negro 
girl? If we are warranted in determining there was 
any, we must conclude there was one substantially 
such as charged in the bill. 

This, as well as all other facts, must depend on 
the weight of competent evidence. Then what is the 
amount of such evidence? ‘The testimony of Hugh 
Montgomery must be rejected as that of an incompe- 
tent witness, for reasons presently to be stated. 

The evidence of the other witnesses, is vague and 
conflicting, as respects the existence of any such de- 
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feasance : so that, ifthere were no legal objection ap- 
plying to all the testimony on this point, it is ques- 
tionable if it could be considered tantamount to two 

itive witnesses, or one and pregnant circumstances, 
in disproof of the defendants’ absolute denial of any 
defeasance—a matter clearly within his knowledge, 
and responsive to the allegation of the bill. Nothing 
short of this will satisfy the rule of chancery, in this 
respect. But we are unavoidably led to the inquiry, 
whether any of the proof offered, on this point, can 
be regarded as evidence, while the subscribing witness 
remains unexamined; and while no foundation has 
been laid for the introduction of the secondary evi- 
dence? And is not this an additional objection to 
Montgomery’s testimony ? 

It is true, as contended in argument, that in the 


02 Jolin. Rep. case of Hall vs. Phelps,’ the Supreme Court of New- 


York recognised the competency of secondary evi 
dence to prove the instrument, it being in the nature 
of a semple contract. But itis no less true, that in the 


_ subsequent case of Foz vs. Reil, et al,’ the former de- 


cision was much shaken, even in relation to simple 
contracts; and entirely repudiated, so far as it could 
have been supposed to apply to specialties. In the 
latter, the action was debt on a bond, to which was the 
plea of non est factum. At the trial, the plaintiff of 
fered to prove that the bond had been shewn to the 
defendants a short time before the commencement of 
the suit, and that they then confessed they had exe 
cuted it. To this bond were subscribing witnesses, 
who were not produced; nor was their absence ac 


counted for. In the consideration of the question, 


respecting the admissibility of the confession, after 
full argument, the same Court decided, that. the ad- 
mission of the obligors, was insufficient ; that the wit- 
ness must be produced, orin case of his death; or al 
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sence from the state, his hand writing must be proved. 
Chief Justice Kent, in delivering the opinion of the 
Court, reviewed the doctrine at great length. He 
distinguished this case from that of Hall vs. Phelps, 
mainly, on the ground, that one was on a specialty, 
requiring greater strictness; the other, on a simple 
instrument, concerning which, as was supposed, the 
rules of evidence might more safely be relaxed than 
in case of deeds, which are of much higher force and 
solemnity in the law, and carry with them internal 


evidence of good consideration. 'The Chief Justice, 


though he had concurred in the former opinion, yield- 
ed the authority of any observations therein, apply- 
ing the same doctrine to deeds. These observations, 
he said, were to be considered as having been made 
by way of illustration, and not as applicable to the 
case then before the Court, and therefore, not authori- 
ty: that the Courts were certainly concluded, by an 
ancient and uniform rule of the common law, that, 
“where the defendant has not acknowledged his deed 
before a competent public officer, or has not express- 
ly agreed to admit it in evidence on the trial, but has 
put himself upon his plea of non est factum, the plain- 
tiff must produce the subscribing witness, and give 
the defendant the benefit of an investigation of the 
circumstances attending the execution of the deed.” 
He shewed, that though the early English law, re- 
quiring that the best men in the neighborhood should 
be registered in the body of the deed, as witnesses of 
the execution, and that they should form a necessary 
part of the jury, to try its validity, when denied, had 
been relaxed ; yet, that the Courts were bound by the 
well established rule before referred to, that an ad- 
mission or acknowledgment, to supersede the neces- 
sity of producing the subscribing witness, must be 
made before a competent public officer, or there must 
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have been an agreement to admit the evidence upon 
the trial. He further said, he had met with no case 
where the absence of the subscribing witness was not 
accounted for, in which the Courts have allowed in 
evidence any species of confession by the party; which 
was inferior in its nature, and less solemn in its form, 
than as above prescribed. . Various other authorities, 
sustain the applicability of the same rule, to all writ- 
ten instruments which are attested. Vide, doe ex dem. 


Sykes vs. Durnford. 

481—Phil. Ey. ‘The case last reviewed, and those feferred to, I 

ae think, establish the principle conclusively, that if the 
rule can be relaxed, (of which I express no opinion) 
it can only be in cases of negotiable securities, for the 
benefit of commerce. The defeasance in question, 
if one ever existed, being like the body of the 
instrument, in the nature of a conveyance of pro 
perty, must require the same grade of proof, wheth- 
er the instrument be indorsed or not. Had the en- 
tire contract, or the defeasance alone been by parol, 
then this rule of evidence, (as in the case of English 

» 1 Porter's R. YS: Lane,’ of the present term,) could have had no ap- 


328, Isted. plication to the case, because it could not have ap- 
peared that the parties had in the more solemn man- 
ner, agreed to rest the entire contract on written evi- 
dence, and to rely on the particular knowledge, or 
general intelligence and veracity of a designated im- 
dividual, to prove the agreement. 

e18tew. 174. 1m the case of Rinaldi vs. Rives, it was held that 

where there is written evidence in the power of the 

party to procure, parol evidence of the confession of 
admission of the adverse party, respecting the exist- 
ence and contents of the instrument, is inadmissible 
as evidence; that the latter is an inferior grade of tes- 
timony. The analagous principle follows, that if an 
attested instrument has been lost or destroved, the 
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party claiming the benefit of it must establish the con- 
tents by the subscribing witness, if his evidence can 
he procured, if not, he must remove the suspicion 
which otherwise arises from its absence, by laying 
the usual foundation for secondary proof. The late de- 
cision of this Court, in the case of Robinson’s adm’r vs. 
Burnett, maintains the same principle, shews the sa- 
cred character of this description of evidence, and that 
it cannot be dispensed with, when practicable to be 
obtained ; and that the purely voluntary act of thead- 
yersary, cannot deprive a party of the benefit of it. 
The same principle is strongly maintained, espe- 
cially in reference to deeds and other instruments in- 
tended to have the same effect, by Starkie in his Trea- 


tes on Evidence. He says “If the deed or instru-*!sty- 381,332 


ment produced purport to have been attested by one or 
more witnesses, whose names are subscribed, the par- 
ty must call at least one of the witnesses; and in cases 
where the instrument labors under any doubt or sus- 
picion, he ought to call them all : that the law requires 
the testimony of the subscribing witness, because the 
parties, by selecting him as the witness, have mutu- 
ally agreed to rest upon his testimony in proof of the 
execution of the instrument, and of the circumstan- 
ces which took place ; because he knows those facts 
which are probably unknown to others. “ So rigid,” 
says he, “is this rule, that it is not superseded in the 
case of a deed, by any admission or acknowledgment 
of the execution by the party himself, whether the 
action be brought against the obligor himself, or 
against his assignees after his bankrupty, nor by any 
admission of the execution made by the defendant.in 
his answer to a bill in equity,” in a different suit :— 
That, “the rule applies, whether the question be be- 
tween the parties to the deed, or strangers; whether 
the deed be the foundation of the action, or but cok 
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or whether it still exists or has been cancel]. 
rous authori ed; and though the issue be directed by a Court of 
ties erereler- Houity, to try the date, not the existence of the deed: 
| - The recent adjudication, in Henry & Emott vs. 
ste Bishop,’ is as strong a case as can be imagined to tes 
the principle. The action was covenant. One whose 
name appeared as a subscribing witness to the cove. 
nant, (which also contained the names of two other 
subscribing witnesses,) was introduced to prove the 
execution. He testified that he saw the two other 
witnesses subscribe it; that he executed it as attor. 
ney for the plaintiff; and that the instrument ever 
since its date had been in his possession ; and that 
after the period for the performance, the defendant 
stated to him his inability to comply with the contract, 
and requested that the plaintiff would release him. 
But this witness farther stated, that he did not sub- 
scribe his name as a witness at the execution of the 
instrument, but that he had done so since the trial 
had been called on. ‘The Supreme Court there held, 
that, as it did not.appear but that the subscribing mit- 
ness might have been produced, and the witness offer- 
ea could not be viewed as such, not having attested 
the instrument at the time of its execution, his evi- 
dence could not be received. In that case, it will be 
noticed, there could have been no difficulty respect- 
ing the identity of the instrument ; yet the testimony 
was rejected, because the witness offered was not one 
of those selected by the parties, to make the proof and 
explain the circumstances. It is also worthy of re 
mark, that this latter decision was by the same Court, 
and twenty years later than in Hall vs. Phelps, whieh 
has been referred to as an authority on the part of 
the defendant in error. 
On the particular point, of Montgomery’s general 
competency as a witness for these complainants, the 
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case of Roberts vs. Anderson,’ is a strong authority <*Johns. Ch’y 
2p- 


against it. There the principle was ruled, that one 
who is charged to have fraudulently acquired title to 
land, and fraudulently conveyed it, though by a mere 
quit claim deed, without covenants, is incompetent as 
a witness for his grantee, in a suit brought against 
him by a person claiming it as a bona fide purchaser. 
Here, the question of fraud by Montgomery, as well 
as by Hatfield, was in issue; and it does not even 
appear that Montgomery’s was only a quet clarm con- 
veyance to the complainants—consequently, on this 
ground also, he was incompetent to prove the deed. 
But if these objections to the competency and certainty 
of the complainants’ evidence could be overcome, when 
the great lapse of time is considered, I should be con- 
strained to say, the circumstances do not establish the 
right of redemption, as in case of a mortgage. In Con- 


way’s ex. vs. Alexander,’ Chief Justice Marshall, inv7cranch218 


delivering the opinion of the Court, illustrates this 
subject very satisfactorily. He maintains the unques- 
tionable right of all persons laboring under no legal 
disability, to stipulate contracts either in the nature 
of mortgages, or conditional sales, and sustains the 
validity of either, according to such stipulations, and 
the true intent of the parties. The contrary principle, 
he says, would transfer to the Court of Chancery, the 
guardianship of adults, as well as of infants ; and to 
sustain a sale with a reservation to the vendor of the 
right to repurchase the same property at a fixed price, 
and at a specified time, does not conflict with either 
the letter or the policy of the law. But, that the poli- 
cy of the law does prohibit the conversion of a real 
mortgage into a sale, is clearly conceded: and in doubt- 
ful cases, the leaning of all the Courts has been against 
conditional sales, and in favor of mortgages, as the 
only effectual means of protecting borrowers of money. 
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In the same case, it is said, that, as conditional sales, fore 

if really intended, are valid, the inquiry in every it h 

such case must be, whether the contract in the speci- fest 
fic case was intended as a security for the repay- cou 
ment of money or an actual sale ; that the form of tion 
the deed in questions of this nature, is not conclu- take 
sive either way—that “the want of a covenant to am 
repay the money is not complete evidence, but is a mat 
| circumstance of no inconsiderable importance. If the ase. 
4 vendee must be restrained to his principal and inter- des 
: est, that principal and interest ought to be secure.” the 
| The Chief Justice also remarked, that the adequacy fou 
of the price is a highly important consideration in de- hur 
termining whether a contract was intended asa mort- bili 

gage or conditional sale —(See also, Chapman’s adm’r fact 

«1 Call's Rep. Turner.) Mo 

244. In the case before us, it appears that the girl was ver 

only about nine years of age, and there is not a scin- not 

tilla of proof that the three hundred dollars paid, was dies 

not the full value of the slave ; the answer avers it and 

. to have been considerably more. Let it also be re- elay 
membered, that the bill does not simply charge a con- the 

tract of mortgage; the allegation is, that Hatfield tee: 

agreed to allow. Montgomery the privilege of redeem- the 

ing or repurchasing said girl. Then, if without proof, "0 

the truth of the allegation be admitted, surely it could ity. 

not be contended, that an agreement to repurchase of 

at a subsequent undefined period, but in contempla- tisf 

tion doubtless, of only a few years, could entitle the - 

party or his assignee to this privilege, after the lapse as. 

of twenty or thirty years. If the evidence clearly thi: 

disclosed the true intention of the contract, the rea- the 

sonableness of it could have little or no influence on our 

our deliberations. Our province would only be, to ing 

enforce the contract according to the agreement ; or we 


if the intention was incompatible with the law, to enr ple 
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force the contract according to its legal effect, if any 
it had. But here, the intention not being thus mani- 
fest, it is proper we should consider the motives which 
could have induced the contract. Then, can any ra- 
tional motive be imagined, why Hatfield should have 
taken a slave nine years of age; have advanced an 
amount of money equal to her full value, if not more ; 
made himself responsible for her hire when of any 
use, and at any rate responsible for a restoration of 
the girl, with her increase, if any, at the expiration of 
the twenty six years that have elapsed, or even one 
fourth of that time, on the re-payment of the three 
hundred dollars, and interest thereon. The proba 
bility of such a contract, is farther excluded by the 
fact, that no security was taken for the money, when 
Montgomery’s circumstances appear to have been 
very doubtful; even his personal responsibility does 
not appear to have been contracted. Had the slave 
died, the loss must have been Hatfield’s; if to live 
and increase, such a contract, in the time that has 
elapsed, must deprive him of all the negroes, and 
thereby affect his interest to the amount of about six- 
teen hundred dollars, when an absolute purchase of 
the same slave, or another of the like description, 
would have secured all without the least responsibil- 
ity. Before we can conclude that a valid contract 
of this kind exists, we should require clear and sa- 
tisfactory evidence of it; and that the complainants 
had strictly entitled themelves to this advantage. But, 
as has already been shewn, the complainants, after 
this long term of time, have not produced to the Court 
the best evidence the case admits of, or given any ex- 
cuse for not doing so. Another consideration weigh- 
ing strongly against the probability that a mortgage 
was intended, is the further fact, alleged by the com- 
plainants themselves, that Montgomery, while deli- 
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vering up to Hatfield the possession of the negro, 
with an absolute bill of sale for the same, should not, 
have taken into his own keeping a seperate defeas- 
ance; instead of relying, as he says he did, on an in- 
dorsement on the conveyance, to be kept by Hatfield. 

The argument of counsel, has involved in this case 
another question, which, under different circumstan- 
ces, would require grave consideration. It is, whether 
the lapse of time between the execution of this con- 
tract, and the institution of the suit (being twenty 
six years) operates as a bar to the relief sought? and 
if it would, in the absence of any subsequent acknow- 
ledgment on the part of Hatfield, have the complain- 
ants established sufficient acknowledgments to avoid 
this bar? Was it not further necessary, that they 
should have disclosed in their bill any circumstances 
which could excuse the delay ? 

After the views already taken of the case, in other 
respects, I will content myself with a brief notice of 
these questions. It must be borne in mind, that the 
defendant, by his answer, as by statute he might, 
has demurred to the relief sought ; and also pleaded 
in bar the limitation of time, and that the demand is 
stale. 

The counsel for the complainants contend, that, te 
relief against fraud, as here charged, there is no limi- 
tation; and that this is a mortgage of that descrip- 
tion, which allows to complainants the period of the 
mortgagors’ life-time to redeem in. I concede, that 
in equity a mortgage is regarded as a mere security 
for a debt; that while it continues a subsisting mort- 
gage, and until foreclosure, the mortgagor continues 
the real owner of the mortgaged property ; and that 
in a court of law, exceptas to the mortgagee, the prin- 
ciple is the same: also, that as a general rule, that 
which is once a mortgage, continues such until the 
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object be effected. This doctrine is declared more par- 


ticularly in reference to real estate, but as a general: 


rule, I consider it also applicable to personal proper- 
ty. It does not, however, follow, that if fraud ‘thas 
been practised, the adverse party has unlimited time 
for the prosecution of his rights, after his kuowledge 
of the existence of those rights, and of the fraud com- 
mitted ; or, that in case of a mortgage, more than any 
other deeds, that the law will not presume payment 
or a discharge of the equity, afteran unreasonable lapse 
of time. 

An authority, on which both parties appear willing 
torely, in reference to this point, is Maddock’s Chan- 


cery.. ‘There it is said, that the statute of limitations *!*t vel. 256. 


cannot be pleaded to a bill for the discovery merely 
of fraud, length of time forming no bar. That, “no 
length of time,” as Lord Erskine more than once em- 
phatically observed, “ can prevent the unkennelling 
of fraud.” Lord Notzngham also remarked, that, “no 
delay could purge a fraud ; that every delay arising 
from it, adds to its injustice, and multiplies the op- 
pression.” Maddock, however, in immediate connec- 
tion with the above quotations of these distinguished 
Chancellors, and on their authority and that of others, 
continues, by saying, “‘ Where the fraud was com- 
mitted a considerable time back, the bill ought to state, 
that it was discovered within siz years before the bill 
was filed; or a waiver of the objection as to length 
of time should appear on the face of the proceedings ; 
lngth of time always forming a strong objection, 
where it can be used to shew acquweescence, but in no 
other way : that “though persons are embarrassed, 
and reduced by the fraud of others, yet the Courts 
cannot act upon such circumstances, for then there 
would be an end of all limitations of actions in the 
case of distressed persons ; for if relief might be giv- 
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_ en after éwenty years, on the ground of such distress, but 1 
it may after thirty, forty, or fifty years. that 
28cho.&Lef. In the case of Hovenden vs. Lord Annesley,’ the | befor 
” subject of fraud and of limitations in chancery is ex- | tI 
amined at great length ; and the principle is main- | coulc 

tained, that even in cases of fraud, the right must-be | WS | 
prosecuted in a reasonable time after the discovery of } of th 

the facts constituting fraud. The Lord Chancellor | thori' 

remarks, that the question as to the simple effect of | ceun 

the lapse of time, is very material: he quotes, with J # ™0 
approbation, the old maxim of the law, Vigilantibus } 4 1 

non dormientibus servit lex. Again, he remarks, that ficien 

it is said Courts of Equity are not within the statute J thisp 

of limitations: this is admitted in one respect: “they pre 

are not within the words of the statute, because the | !t wa 

words apply to particular legal remedies; but they | ‘er 0 

are within the spirit and meaning of the statutes, and J of th 

have been always so considered.” I think it a mis J 4 \ 

take, in point of language, to say that Courts of Equi- J mort: 

ty act merely by analogy to the statutes: they actin J Pay™ 
obedience to them. The statute of limitations, ap- } “™S 

plying relief to certain legal remedies—for recover- and ¢ 

ing the possession of lands, for recovering of debts, J When 

&c..: Equity, which in all cases follows the law, | Péerc 

acts on legal titles, and legal demands, according to J the s 

matters of conscience which arise, and which do not | the e 

admit of the ordinary legal remedies; nevertheless, J ¥P00 

in thus administering according to the means afford- J When 

ed by a Court of Equity, it follows the law. time 

Rep. case of Shelby’s heirs vs. Shelby’s heirs,’ main- | *Y V 
179. tains fully the prineiple, that the statute of limitations | so, 
will be a bar to any relief sought in Equity, if it be | ©omp 
a case where relief could have been given at law; | © th 
also, that it will run against fraud. In respect to | The 
fraud, this exception is admitted, “that where it has | Judge 
been secretly practised, the statute will not bea bar; | ont 
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but it is necessary in such case, to aver in the bill, 
that the fraud was not discovered within three years 
before the institution of the suit; and the complain- 
ant must shew, at least from circumstances, that, he 
could not well be supposed to have known that he 
was defrauded at anearly period; otherwise this part 
of the bill will be considered unsupported.” An au- 
thority,* particularly relied on by the complainant’s 


counsel, on this point, has reference to a case where *1 Powell on 


a mortgage on land ‘had lain dormant twenty years, note 


and it was considered that the lapse of time was suf- 
ficient to afford a presumption of payment; but that 
this period was only a circumstance on which to found 
a presumption, and not in itself a bar. In that case, 
it was held, that the report of the state officers, by or- 
der of the Senate, on the petition of the occupants 
of the premises, that the mortgage was outstanding, 
and which also ascertained the balance due on the 
mortgage, was sufficient to repel the presumption of 
payment ; especially when connected with the cir-. 
cumstance, that the premises remained uncultivated, 
and a forest until within six or eight years of the time 
when the claim was asserted.—Vide Jackson vs. 


Pierce.” In that case it is shewn, that the agents of +10 Johns. Re. 


the state had formally and solemnly acknowledged “* 


the existence of the mortgage, and the balance due 
upon it. The subject of that litigation was real estate, 
when of this it is personal; and in this, the lapse of 
time exceeded that (after deducting for the revolution-. 
ary war,) not less than five or six years. In this case. 
also, if all the evidenee taken, could be regarded as 
competent, it would fall short of the other, in respect 
to the nature and extent of the acknowledgments. 
The same author, on the same page, cites other ad- 
judged principles, which have a more direct applica- 
tion to the ease before us: thus. where there has been 
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“no foreclosure, nor entry on the land by the mortga- 
gor, nor interest paid within twenty years, the mort- 
s7 Johns. Rep. Sage is not regarded as a subsisting title." Again—a 
_—— possession of the mortgagee of a slave for tw enty-two 
years, unaccompanied with any act or acknowledg- 
ment, recognizing a mortgage, is a bar to the equity 
*1 Hawks, 17. of redemption.’ He further says, that in determining 
whether the equity of redemption is gone, the time 
is to be computed from the last period at which the 
¢1 Murph. 218. parties treated the transaction as a mortgage. 
a1Johns.Ch. 12 Marks vs. Pell,’ a bill was filed for an account, 
Rep. 5%. and for a re-conveyance thirty years after the deed al- 
leged to have been a mortgage was given, during all 
which time the defendant had been in possession. . It 
was there held, (the subject being real estate,) that 
parol evidence of the mere confessions of the defend- 
ant, made seventeen years after the deed, that it was 
taken asa security for a debt, was insufficient to enti- 
tle the plaintiff to relief; that the claim had become 
too stale to be thus revived. 
o7 Johns. Ch. In Kane vs. Bloodgood,’ this subject was very elab- 
Pe” orately investigated. The controversy related to bank 
stock. The Chancellor decreed that the statute of li- 
mitations was a good plea in equity, as well as at 
law: that those trusts which are mere creatures of 
a court of equity, and not within the cognizance of 
a court of law, are not within the statute of limita- 
tions; that so long as there is a continuing and sub- 
sisting trust, acknowledged and acted on by the par- 
ties, the statute does not apply : but that, if the trustee 
denies the right of his cestwi que trust, and the posses- 
sion of the property becomes adverse, lapse of time from 
that period, may constitute a bar inequity: and that 
other trusts, which are the ground of an action at law, 
are not exempt from the operation of the statute. 
The Supreme Court of the United States, in Bell 
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vs. Morrison, et al,* pronounces the statute of limita-«1Peters, 351. 


tions to be a wise and beneficial law, not designed 
merely to raise a presumption of payment of a just 
debt, from lapse of time ; but to afford security against 
stale demands, afier the true state of the transaction 
may have been forgotten, or become incapable of ex- 
planation, by reason of the death or removal of wit- 
nesses ; that, therefore, instead of being viewed in 
an unfavorable light, as an unjust and discreditable 
defence, it should have received such support from 
the courts of justice, as would have made it what it 
was intended emphatically to be, a statute of repose. 
The principle was there also recognised, that if the 
bar of the statute is sought to be removed by the 
proof of a new promise, that promise, as a new cause 
of action, ought to be proved in aclear and explicit 
manner, and to be in terms unequivocal and deter- 
minate; and if any conditions are annexed, they 
ought to be shewn to have been performed. 

Now, consistently with the established principles 
of law, which have been reviewed, and which are 
considered more than sufficient on the present occa- 
sion, it is impossible the complainants can obtain the 
relief sought upon what appear to be the facts of the 
case. 

After what has been said, it is unnecessary to no- 
tice more particularly any of the complainants’ evi- 
dence, except that of the witness Campbell, who is 
regarded as highly reputable, and whose testimony 
relating to the alleged tender of the money, is free 
from all the objections stated in relation to the other 
proofs relied upon. Itis in substance, that between 
seventeen and twenty years prior to the institution of 
ihis suit, he, as attorney of H. Montgomery, demand- 
ed the negro in question, with her increase; he is ut- 
der the impression that he told Hatfield he had the 
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- amount of money which had been advanced ; he does 
not recollect telling him he would pay the amount of 
money due, and interest, but that he said tohim he was 
authorised to pay whatever might be due on settlement, 
andwould have done so on settlement and delivery of 
the negroes; but that Hatfield refused to receive the mo- 
ney, saying the negroes were not in his possession; 
also stating that he had a good title to them. The 
effect of this evidence, whether proof of a legal ten- 
der or not, (and concerning which I do not stop to in- 
quire,) is unequivocal and conclusive proof that Hat- 
field, at that time disavowed the existence of any mort- 
gage or other trust, and openly professed to hold ad- 
versely to the claim now attempted to be established. 

- Thus it appears, that after the lapse of six or eight 
years from the contract, Hatfield denied to Montgom- 
ery’s agent, which implies full knowledge to the prin- 
cipal, the existence of any defeasance, or any right of 
redemption ; that then there was a farther lapse of say 
eighteen years, during which this claim was suffered 
to liedormant; while Hatfield continued in the peace- 
able enjoyment of the property. What period short 
of that which has intervened in this case, would be 
considered sufficient to bar a claim of this descrip- 
tion, is a question of intrinsic difficulty ; therefore, no 
definite opinion is expressed upon it. But we have no 
hesitation in saying, a period far short of that which 
has occurred, is amply sufficient; and that it would be 
so after deducting all the time that could be claimed 
in consequence of Hatfield’s removals, as charged; if 
such deduction be, on principle allowable. 

Then, on this ground, and the absence of compe- 
tent proof that a defeasance ever existed, we are of 
opinion the decree of the Court below must be re~ 
versed, and the complainants bill dismissed. 


| | 


78 
_ 

other 
That w 
ment. 
i had 
had 1 
| Tl 
Rona 
plain 
amou 

ties, 
indet 
made 
| nalds 
leviec 
a jud 
defau 
| the d 
4 ! taken 
The | 
i and t 
erron 
| Hi 
269— 
ti 
Tl 
ment 


s & TF & F 


x 


JANUARY TERM, 1835. 


HORTON 0S. RONALDS. 


HORTON versus RONALDS. 


Aand B bound themselves by a sealed agreement to abide the award of certain 
others chosen by themselves, in a controversy between them; and that what- 
ever amount was found against either should be paid in debts due to the party 
found debtor.—Held, 

That where A on the balance found against B commenced an original attache 
ment. ‘and obtained judgment by default, without a jury, as in indebitatus as- 
sumpsit, for the amount in money, such judgment was erroneous, and that A 
had ‘not resorted to the proper_action. 


This‘action was commenced, by attachment, against 
Ronalds, in the County Court of Limestone. The 
plaintiff declared as in indelitatus assumpsit, on an 
agreement wnder seal, to abide the award of certain 

rsons. The agreement stipulated, that whatever 
amount should be found due against either of the par- 
ties, should be paid in debts due, to the party found 
indebted, in the State of Alabama. An award was 
made, and a balance found against the defendant, Ro- 
nalds. To recover this balance, an attachment was 
levied and returned tothe County Court; and thereon 
a judgment was rendered against the defendant, by 
default, for the balance in money, and interest from 
the date of the award. A writ of error having been 
taken to the Circuit Court, the judgment was reversed. 
The case was then brought into the Supreme Court, 
and the proceedings of the Circuit Court assigned as 
erroneous. 


Hopxins, for Plaintiff—Azk. Dig. 41, § 
269—Ala. Rep 18—2 Chitty’s Black. 100. 


By Mr. Justice THoRNTON: 
This cause was commenced by original attach- 
ment, against the defendant in error, who was a non- 
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resident—returnable to the County Court of Lime- 
stone county. In that Court a declaration was filed 
in the form of indebiiatus assumpsit; setting forth an 
agreement, under seal, of the parties; whereby they 
bound themselves to submit certain matters of contre 
versy between them, tothe award and arbitration of te , 
designated persons ; who were authorised, in case of’: 
agreement, to select an umpire, any two of whom wer 
authorised to decide; which said agreement contains 
the further covenant, that whatever amount should be 
found by the said award, as due from the one to the 
other, should be paid, not in money, but in debts 
due to the said party thus ascertained to be the debtor, 
in Alabama. ‘The declaration alsosets forth the a~ 
made in pursuance of this covenant, whereby . 
pears, that the sum of seven hundred and sixty «:" 
dollars, eighty and a half cents, were adjudged as du 
and payable from the said defendant in error, to th. 
plaintiff. The declaration avers the super se assun 
sit, in the common form, and concludes with tk 
breach of non-payment of the said sum of monev 
A judgment was had by default, in the County Cou © 
and rendered without the intervention of a jury, for 
the said sum of money, with interest thereon from 
the date of the award. A writ of error was taken to 
the Circuit Court of Limestone; and, upon various 
errors assigned, the judgment of the County Court 
was reversed: from which, the writ of error was ta- 
ken to this Court. 

The assignment of error now made, brings to our 
view, the correctness of that reversal by the Circuit 
Court. We have no means of ascertaining, upon 
which of the various grounds alleged, in the assign- 
ment of error below, that Court determined. There 
is one, however, which, as we think, covers a substan- 
tial defect, and sustains the judgment of that Covrt; 
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which being decisive of the controversy as now pre- 
sented, will only be determined by us. Considering 
the award as made in pursuance of the agreement, 
and to be an ascertainment of the amount due, the 
liability of the plaintiff in error, then arises, under 
kivcovenant, to discharge that amount, not in mo- 
net) but in debts due to him from other persons in 
Alabama. This being the true nature of the obliga- 
tion, which is contained in the solemn deed of the par- 
ties, there is no warrant in law for attempting to en- 
force a different liability, and by a form of action not 
appropriate to the nature of the contract. 

Let the judgment of the Circuit Court, reversing 
th.ent the County Court, be affirmed. 


J 


1 CARTER, et al. versus CREWS. 


W ‘re the record of a judgment rendered in another state, was in the following 
Sts, “for the sum of two hundred and twenty dollars debt, which may be 
discharged by the payment of one hundred and ten dollars,” &¢.—Held, 
Ist. That debt was a proper action for the recovery of the claim. 
&. That in an action to recover the amount due on the judgment, it was not 
error to declare for the conditional sum of one hundred and ten dollars. 


In this case, the plaintiff below, brought his action 
of debt against the defendants, in the County Court 
of Franklin, to recover the amount due on a judg- 
ment rendered in the State of Virginia. ‘The entry 
of judgment in the Virginia Court, was, for the sum 
of two hundred and twenty dollars debt, to be dis- 
tharged by the payment of one hundred and ten dol- 
lars, &c. The plaintiff declared for the sum of one 
hundred and ten dollars, and to, his declaration a de- 
murrer was filed. The County Court overruled the 
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demurrer, and rendered judgment for the plaintiff 
A writ of error was then taken to the Circuit Court, 
and the judgment affirmed ; whereupon, the plaintiffs 
in error brought the cause to this Court, and assign. 
ed as cause for its reversal, that the action should 
have been brought for the sum of two hundred and 
twenty dollars, and not for the lesser sum. 


Peck, for Plaintiffi—4 Munf. 307—1 Stent. 152. 
P. Martin, contra 


By Mr. Justice THornTon: 

This was an action of debt, brought by the de 
fendant in error, against the plaintiffs, in the County 
Court of Franklin—where, upon a demurrer filed to 
the declaration, a judgment was rendered for the said 
defendant; ftom which, the plaintiffs took a writ of 
error to the Circuit Court of said county—assigning 
for error the judgment aforesaid, which was affirmed: 
and now, in this Court, the judgment of the Circuit 
Court, in the premises, is also assigned for error. 

The action was brought upon a record of a judg: 
ment rendered against the plaintiffs, in the State of 
Virginia, on the twentieth of June, 1827, in this form: 
“ for the sum of two hundred and twenty dollars debt, 
which may be discharged by the payment of one hun- 
dred and ten dollars, with legal interest thereon from 
the 25th day of December, 1821, till paid.” The 
declaration demands, as the sum due and detained, 
the said sum of one hundred and ten dollars, and 
the costs of suit, amounting to one hundred and se 
venteen dollars and sixty five cents. The demurrer, 
it is contended, should have been sustained, for not 
demanding the sum of two hundred and twenty dol- 
lars, by the declaration. If it be a correct principle 
in pleading, that the writing sued on, whether it be 
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a specialty, simple contract, or record, may be declar- 
ed cn according to its legal effect, I see no satisfactory 
reason why the declaration in this case, should not 
be maintained. 

If suit were brought upon a penal bond, by the com- 
mon law, the penal sum must not only have been de- 
manded, but that amount was recoverable. The mani- 
fest injustice, however, of this result, was obviated by 
the intervention of chancery, which always relieved 
against the penalty, and restrained the recovery to the 
sum in the condition, which was equitably due. 
This necessary resort to chancery, however, being 
expensive and dilatory, by statutes in England, of 8th 
and 9th William ITI, which I believe have been adopt- 
ed, or enacted, in every state in the Union, the judg- 
ment was required to.be entered at once, in the com- 
mon law courts, for the conditional sum; and per- 
haps the most technical mode of doing this, is, that 
which seems to be adopted in Virginia; that is, toen- 
terthe judgment for the penalty, which may be dis-. 
charged by the lesser amount; which last, alone, caa. 
be levied by execution. Is it not apparent then, that 
the amount actually due by the judgment, is in effect, 
and in truth, that lesser sum? If the judgment were 
rendered, as I believe judgments are in this state, under 
the same statute, there could be no ground even forca- 
vil. Wehave been referred to a decision in 4 Munf. 307, 
from whence it appears, that the very defect, here 
sought to be availed by the demurrer, was held fatal 
in Virginia, even though not demurred to, in the in- 
ferior Court. The only reason which is given for the 
decision in that case, is, that by the mode of declaring, 
the defendant in the action might be, in event, sub- 
jected to the recovery of a greater amount, than that 
mentioned in the first partof the judgment, which is 
to be discharged hy the smaller sum named therein. 
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If, however, the judgment, itself, by its own terms, 
subjects him to this predicament, and not the mere 
mode of declaring on it, then if that be unjust, the ori- 
ginal judgment should be attacked, as erroneous, and 
not the declaration, which seeks only to obtain its 
benefit, as it stands. Suppose no action were brought 
on this Virginia judgment, but that, after seventeen 
years, an execution were toissue uponit? Ifthe minis 
terial officer obeyed the mandate of the execution, would 
he not levy more than the amount named ih the for 
mer part ofthe judgment? ‘The judgment then, to 
be perfect in itself, according to this view, should 
contain a restriction, which would prevent the rece 
very of interest, beyond what, added to the principal, 
would be equal to the first named sum. 

I do not think, however, that the analogy holds be- 
tween a judgment of this character, and a penal bond, 
and the argument drawn from it, to my mind, is fal- 
lacious. Admit that a judgment upon a penal bond, 
can in no event, be greater than the penalty, yet, when 
the bond is carried into judgment, which, by the sta- 
tute, is to be for the amount actually due, there is, in 
contemplation of law, no longer any penalty. There 
is but one single sum in truth, which is due. If it 
is illegal, that in any event, more should be realised 
from a judgment on a penal bond, than the penalty, 
the judgment itself should guard against that result: 
but so long as the judgment pursues the form of the 
one sued on, and runs for the conditional amount, 
-with interest, until paid, more than the penalty may 
eventually be levied, by delaying the execution. Now, 
if a greater amount becomes due, and a necessity 
arises, to sue upon the judgment, why not allow a 
recovery by action, to the extent really due, accord- 
ing to the terms of the judgment, and which, by ex- 
ecution, could be levied upon it. If, however, it were 
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illegal to recover more on a judgment of this sort, 
than the amount first named in it, this matter could 
as well be regulated when the action is brought, for 
the lesser amount, as where, in an action on a_ penal 
bond, from the length of time, the interest added to 
the condition, exceeds the penalty. 

As I would sue on a penal bond for the amount pro- 
mised to be paid, and not the condition, which, by 
the statute, shall be the sum to be recovered, so, in 
suing on a judgment, I would demand, without ap- 
prehension of error, the amount actually due by it; 
whether the form were a nomine pene, or a direct 
award of that amount, without mention made of any 
other. I think either mode of declaring on this judg- 
ment, would be substantially good; as either mode 
of entering the judgment itself, would have been 
equally valid. ‘There is no misconception of the re- 
medy here—the action is properly debt. ‘The mode 
of demanding, is at most, but a formal defect, and so, 
not available on general demurrer, which is the only 
kind now tolerated by our statute. 

Let the judgment be affirmed. 
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MEAD versus DANIEL, et al. 


The complaint of a party, in a proceeding before a justice for Forcible entry 
and Detainer, need not specify the land by statutory demarkations of section, 

- township, and range: any description by metes and bounds, and objects of 
notoriety in the neighborhood, is sufficient. 

In such proceeding, the law does not require the Justice to record and certify 
all the evidence before him. It is only necessary to record and certify such 
as isadmitted after objection, or rejected when offered. 


An unexpired term of years, is a sufficient estate to support this proceeding. 


THis was an action before a Justice of the Peace 
in Blount county, for forcible entry and detainer.— 
On the trial before the Justice, a judgment was ren- 
dered in favor of the plaintiff in error. The defend. 
ants having taken the case to the Circuit Court by 
certiorari, assigned, among other causes— 

Ist. That the complaint did not specify the land 
with sufficient certainty, nor the estate of the plaintiff 
therein. 

2d. That sufficient evidence was not recorded. 

The Circuit Court reversed the judgment of. the 
Justice, and the plaintiff took his writ of error to this 
Court. 


By Mr. Justice THorNTon. 

This was a proceeding had before a Justice of the 
Peace, instituted upon the complaint of the plaintiff 
in error, for a forcible entry and detainer, by the de- 
fendants. The proceedings were brought into the 
Circuit Court of Blount county, according to the sta- 
tute regulating such case, by writ of certiorari, where 
various errors were assigned, upon which, the judg- 
ment of the Justice was reversed. From this judg- 
ment of the Circuit Court, a-writ of error has been ta- 
ken to this Court. The assignment of errors here, 
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involves the same matters, which were adjudged be- 
low. Of these various grounds, which are six in 
number, all of them except two, are errors of fact, of 
the existence of which, the record not only presents 
no evidence, but on the contrary, is contradictory of 
them. 

It is needless to use any argument to shew, that the ~ 
remedy for such errors as those, cannot be available 
ina proceeding, where the record alone is the matter 
tobe tried; and that too, by itself{—not by extraneous 
matter of proof, resting in parol. 

The fifth and sixth errors, relate to the record as it 
exists ;, and as to the former, viz. that the complaint 
does not sufficiently specify the land, nor the estate 
of the claimant therein, we think both of those requi- 
sites of the law are substantially complied with. The 
estate is alleged to be an unexpired term of years; 
and the land, though not described by the statutory 
demarkations of range, township, and section, is delin- 
eated by metes and bounds, calling for natural objects 
of notoriety in the vicinage. 

As to the latter of the two errors above mentioned, 
as referring to the record returned, which is, that 
there is no evidence recorded to support the verdict 
of the jury, the law does not require the Justice to re- 
cord and certify all the evidence, nor any of it indeed, 
except such as was admitted after objection, or re- 
jected when offered. 

We think that there was error in the reversal of the 
judgment of the Justice of the Peace, and that the 
judgment of the Circuit Court be therefore reversed ; 
the judgment of the Justice affirmed; and that the 
same be certified to the Circuit Court, that a proce- 
dendo may issue tothe Justice. 
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SWITZER versus GUARDIANS | OF HOLLOWAY. 


If, in a suit by guardians, it is omitted in the declaration to make profert of the 
letters of guardianship, such defect is cured by a verdict. 

The omission to make profert of letters of guardianship, can only be taken ad. 
vantage of by demurrer. 


Holloway, by guardians, brought an action of defi: 
nue against the plaintiff in error, in the Circuit Court 
of Marion, for the recovery of a negro slave. The 
declaration contained no profert of letters of guardian- 
ship, and under the plea of non detinet, a verdict was 
rendered for the defendants in error. 

Switzer having taken a writ of error to this Court, 
assigned for cause of reversal, 

Ist. That there was no sufficient issue. 

2d. That the declaration contained no profert of 
letters. 


P. Martin, for Plaintiff—Crass, contra. 


By Mr. Justice Hrrcucocx : 

This is an action of detinue, brought by the defend- 
ant in this Court, by his guardians, for a negro.— 
The declaration is in the common form; but no pro 
fert is made of the letters of guardianship. The de 
fendant below, pleaded, 

1. “ Non detinet””—to which there was issue. 

2. “ Purchased of Billy Holloway,”—to which 
there is a replication, that the vendor was of unsound 
mind, and incapable of contracting away his proper- 
ty; and that guardians had been appointed, and that 
they governed him and hiseffects. To this there is 
a general replication in short, and issue, and a verdict 
was had for the plaintiffs, for four hundred and fifty 
dollars. 
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—— 


The assignments are, 

1. ‘That there were no such issues formed as would 
enable the jury to try the cause; and, 

2. That the declaration is insufficient ; there be- 
ing no profert of the letters of guardianship. 

The pleadings were, by consent, taken in short. 
The first plea of non detinet, is a proper and issuable 
plea, and will sustain the, verdict ; and the want of 
the profert of letters of guardianship, is cured by the 
verdict. Itcould only be taken advantage of by de- 
murrer.” 

The judginent must be affirmed. 


CALLISON versus LITTLE. 


Where there is a joint interest existing in a contract, and one of the parties dies, 
before action is commenced, such action must be brought in the name of the 
survivor; and a failure to set out in the declaration the contract, as i existed, 
and to shew the interest of the plaintiff to be as survivor, is error. 


This was an action of assumpsit, instituted in the 
Circuit Court of Blount, by Little against Callison. 
The declaration showed the cause of action, to have 
been a reward offered by Callison for the arrest of one 
Brazille, who was charged with murder. On the 
trial, it was admitted by the plaintiff below, that one 
Queen, who was deceased, had had an equal interest 
in the reward, but no statement of this fact was dis- 
closed in the declaration. The Court below instruct- 
ed the jury, that if they believed Queen was dead, 
Little had brought the action properly. ‘The jury 
rendered a verdict for the plaintiff, and the defendant 
having excepted to the above charge, took his writ 
of error to this Court. 
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Hopkins, for Plaintiff—cited Chitty’s P/. 300—1 
Johns. Rep. 34—1 Saund. 191, note 1. 


McCuune, contra. 


By Mr. Justice Hircucock : 

William Little brought an action of assumpsit, 
against John G. Callison, in the Circuit Court of 
Blount county, to recover the sum of one hundred 
dollars, it being the amount of a reward previously 
offered by said Callison, for the arrest of one William 
Brazille, who was charged in the advertisement with 
the crime of murder. 

There are three counts in the declaration, in each 
of which, the plaintiff avers that he had arrested Bre- 
zille, at the request of Callison. Upon the trial, it 
was proved that Brazille was arrested by a conste 
ble, under a warrant from a justice of the peace, in 
a house in which Little was at the time of the ar 
test—that Little gave no aid in making the arrest— 
and the constable thought he was present for the 
purpose of assisting Brazille to make his escape. It 
was proved, that after the arrest was made, Little and 
one Queen, jointly claimed the reward, and each aé- 
mitted their claim toit was equal and joint. Queen 
was also present at the time of the arrest. Brazile 
employed a lawyer, after the arrest, to defend him, 
and made his note, with Little as one of his securities, 
for the fee. Little also agreed with the lawyer, that 
if the reward could be recovered, it should be applied 
as partial payment of the note. It was admitted by 
Little on the trial], that if Queen were alive, he would 
have an equal and joint claim tothe reward. There 
was proof ofa common report, that Queen was dead. 
It does not appear from the declaration that Queen 
was to have had any part of the reward, and no men- 
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tion of him is made in the declaration ; but the whole 
reward is claimed by Little on his own account. 

Several instructions were asked of the Court, which 
were refused: only one of which will be noticed— 
which is, that the Court was requested to instruct 
the jury, that if they believed from the evidence, that 
Queen, if alive, and Little, were jointly entitled to 
the reward, that Little was not entitled to recover. 
The Court refused this instruction, but instructed 
the jury, that if they believed Queen was dead, Little 
had brought the action properly. 

There is no principle better settled in law, than 
that actions upon contracts, either express or implied, 
must be brought in the name of the party in whom 
the legal interest in such contract is vested; and that 
where there is a joint interest, and one of the parties 
dies before suit is brought, the action must be in the 
name of the survivor—setting out the contract as it 
existed, and shewing the interest of the plaintiff to 
be as survivor ; and that the omission to state the 
case as it existed, may be taken advantage of, either 
by plea in abatement, or on the trial, for the variance 
between the declaration and the proof." 

In this case, it being admitted by the plaintiff be- 
low, that. Queen was a joint owner of the debt, if it 
existed, the Court clearly erred in refusing the instruc- 
tion asked for, and in giving the instruction it did. 

The judgment must therefore be reversed. 
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ALDRIDGE versus WARNER'S EXECUTORS. 


A and W entered into a covenant, whereby A, after acknowledging himselfip 

' debted to W, assigned to him certain bonds. One T also signed the cove. 
nant, (as attorney for W) which was drawn to answer as a receipt from T, 
and also as an assignment of the bonds. Inan action by W’s executors upos 

covenant—Held, 

Ist. That the negligence of W in collecting the assigned bonds, was not in issue 
under the plea of “ covenant performed.” 

‘Qd. That T. was a competent witness to shew the result of his efforts to collect 
the bonds. 


Warner’s executors commenced their action of cov- 
enant, in the Circuit Court of Franklin, against the 
plaintiff in error. The cause of action, was an agree 
ment, signed by the parties, and one Thompson, 
which was framed to answer the purpose of an as 
signment by the firm of Aldridge, Myers & Pendle 
ton, to Warner, of certain bonds, and as a receipt by 
Thompson, as an attorney, for their collection. The 
agreement set out an acknowledgment of debt due by 
Aldridge to Warner, and to secure which the bonds 
were assigned. It also contained a covenant on the 
part of Aldridge, to make good any deficiency of the 
bonds in discharge of the debt. The declaration 
averred a deficiency to meet the claim, by reason of 
the insolvency of a portion of the makers of the bonds 
assigned, and alledged a balance due, of which the 
defendant had received notice. ‘To the action the 
defendant plead, “covenant performed;” to which 
there was replication and issue. The defendant be- 
low, as appeared by the bill of exceptions, moved the 
Court to instruct the jury, that before the plaintiffs 
could recover the amount of the deficiency, (if on ac 
count of the insolvency of the obligors of the assign- 
ed bonds,) an offer to return those bonds, or an offer 
to transfer the judgments recovered on them, should 
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have been made: Also, that before the plaintiffs could 
recover, they were compelled to produce evidence, 
that within a reasonable time after the assignment of 
the bonds, application had been made to the obligors 
for payment, and that notice was given to the defend- 
antof their non-payment. ‘lhe Court refused to give 
the instructions asked, and there was a judgment for 
the plaintiffs below. It also appeared that Thompson 
had been admitted as a witness, to prove the result 
of his efforts in collecting the bonds. 

It was assigned for error here, that the Court erred, 

Ist. In overruling the instructions asked. 

2d. In admitting the testimony of ‘Thompson. 


Peck, for Plaintiff—The assignment of the bonds 
under the agreement, was made in 1820, and the ac- 
tion was not brought till 1832. 

The negligence in this case, is such, as ought to 
have released the defendant below from all liability. 

It is not sufficient to show, by mere proof, that the 
obligors of any of the assigned bonds not sued, were 
insolvent. 

Solvency could only be legally tested by suit, and 
itis only in that way, that sufficient diligence could 
have been used. 

Again—the party surely was not privileged to re- 
cover on the original debt against the assignor, while 
he held subsisting judgments against the obligors of 
the assigned bonds. 

The plea, indeed, was “covenant performed ;” 
butif diligence and notice were necessary to render 
the defendant liable, then the same must be establish- 
ed, or the covenant remains unbroken. The true con- 
struction of the covenant is the same with the obliga- 
tion, which the law raises on the assignment of a note. 
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As to Thompson’s testimony: if the instrument 
be a covenant, he was certainly a covenantor, and he 
could not therefore be a legal witness.—9 Johns. Rep. 
121—1 7b. 34—Stocking vs. s ex'ors, 1 Por 
ter’s Rep. 1st ed. 260. 


P. Martin, contra.—-To this action. the defendant 
pleaded “covenant performed,” and under this state 


of the pleadings there is no way to get at the ques 


tion of due diligence. 


‘That matter could only have been raised by means. 


of a special plea: but the plea was affirmative, name- 
ly, that defendant had performed his covenants. He 
was, therefore, bound to prove what he had thus set 
up in avoidance of the action. 

Has the amount been paid? Have the covenants 
been performed? These were the only questions 
which the pleadings raised for determination, and the 
instructions asked were therefore altogether inappli+ 
cable. 

To the objections to the competency of Thompson, 
it may be answered, that he was in no way interested. 
He received the papers as an attorney, and was as 
competent as though he had never seen the covenant. 
Buller’s N. P. 283—5 Cranch, 100---6 7b. 206—-10 
Johns.. Rep. 397. 


By Mr. Justice Hrrucocx : 

This is an action of covenant, brought by the de- 
fendants in error, as executors of B. Warner, against 
Thomas Aldridge. The declaration sets out, that on 
the thirtieth day of Dec. 1820, by a certain agree- 
ment between the said Thomas Aldridge, and the 
plaintiffs’ testator, the said Thomas Aldridge, by re- 
ference to a memorandum at the foot of said agree- 
ment, acknowledged himself to be indebted to the. said 
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B. Warner in the sum of one thousand four hundred 
and thirty nine dollars and twenty nine cents ; to se- 
cure which,.the firm of Aldridge, Myers & Pendle- 
ton, assigned to the said B. Warner, a number of 
bonds, which are set out in the agreement, and rect- 
ted in the declaration; amounting in all, to the sum 
of one thousand six hundred and eighty nine dollars 
thirty eight cents, exclusive of interest ; that the said 
Aldridge covenanted with the said B. Warner, that 
in case a full sufficiency should not be made to dis- 
charge said debt and interest, then said Aldridge 
should make good the deficiency. 

The plaintiffs further aver, that a “ full sufficien- 
cy was not made out of the claims assigned; that 
certain claims (setting them out) were insolvent at 
the time of the assignment ; that certain others (also 
setting them eut) became so in a short time after the 
transfer, and that nothing could be made out of them ; 
and that on the 20th April, 1831, there remained 
due, after allowing all that had been collected, one 
thousand dollars and fifty three cents, which is al- 
leged still to be due, of which the defendant had had 
notice. The declaration avers, that the plaintiffs have, 
in all things, kept their covenant; and charges the 
defendant with a breach on his part, in not having 
paid the sum of one thousand dollars and fifty three 
cents, above stated, according to his covenant to pay 
said deficiency. 

To this declaration, the defendant pleaded in short, 
“covenant performed,” and the plaintiffs subjoined 
“replication and issue,” which are all the pleadings 
that appear inthe case. It appears there was a pre- 
vious declaration, to which there was a demurrer, 
which was sustained, and the plaintiffs had leave to 
file an amended declaration. 

At the trial of the cause, below, the plaintiffs prov- 
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ed by the transcripts from the Courts in Virginia, 
where the defendant lived, that suits had been pro 
secuted on all the bonds, not collected, .except two; 
and that he had used due diligence to collect the 
same; that as to those two, he proved by the deposi- 
tion of one L. Thompson, that they were notoriously 
insolvent, at the time of the transfer, which fact, he 
proved, was well known to the defendant: he also 
proved by said Thompson, that the fact of the insol- 
vency of several of the obligors, was also known at 


the time of the said transfer. ‘The testimony of f 


Thompson was objected to, on account of his want of 
competency, he having signed the covenant. It ap- 
pears that he signed it as attorney at law, and receiv: 
ed the claims to collect, as attorney of Warner. The 
‘plaintiffs also proved by one ‘Tarver, that at the end 
of 1831, or beginning of 1832, he, as the agent of 
the plaintiffs below, gave the defendant notice of the 
failure to collect a large part of the claims assigned, 
and that there was a deficiency to satisfy the debt. 
No other notice, it was admitted, was proved. ‘The 
defendant objected, that this was not sufficient notice 
to fix the defendant’s liability ; which objection was 
overruled. 

The defendant moved the Court to instruct the ju- 
ry, “that before the plaintiffs could recover for a de- 
ficiency, if on account of insolvency of the obligors 
in the assigned bonds, that the plaintiffs should ten- 
der to the defendant a return of the notes or bonds de- 
clared insolvent, or offer to transfer to the defendant 
the judgments recovered thereon ;” which instruction 
the Court refused to give. He also requested the 
Court to charge the jury, “that before the plaintiffs 
could recover, they were bound to show that they had, 
within a reasonable time after the assignment of the 
bonds, made application to the obligors in said bonds 
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for payment, and that said defendant had notice of 
their refusal, within a reasonable time thereafter; 
the evidence of the transcripts of the judgments, 
which it was admitted were sued on in due time, and 
that of Tarver, above stated, being all that was given 
to the jury; which instruction the Court refused to 
give. ‘l’o these opinions of the Court as above stated, 
exceptions were taken below, and which are assign- 
ed for error here. ; 
The objection to the competency of Thompson, was 
properly overruled. ‘Ihe instrument sued on, ap- 
pears to have been intended to answer the double pur- 
pose of a receipt, by ‘Thompson, as attorney, for the 
collection of the bonds transferred, as an assignment 
of the bonds to Warner, and also to set forth the co- 
venants between Warner and Aldridge; and, at the 
foot of the instrument is 2 statement of what Aldridge 
was indebted to Warner. ‘The assignment to War- 
ner, to pay the debt due him, made him the legal 
holder of the bonds, and the implied covenant of dili- 
gence, in the collection of them, was thereby fixed 
upn him. ‘There is no undertaking of 'Thomp- 
son to Aldridge: his liability is to Warner, and he 
was no doubt liable to him for the faithful discharge 
fhis duty. But he has uo direct interest in the re- 
sult of this suit, and it cannot be used for or against 
him in any action which may be brought on his re- 
ceipt. He was the agent of Warner, in the collec- 
tion of the bonds; and ex xecesselale rez, 18s a compe- 
tent witness to show what was the result of his ef- 
forts... If this were an action against Warner, for the 
alleged negligence of Thompson, he would be exelud- 
ed'—but this not being the case, the objection only 
goes to his credibility, and not to his competency. + 
Before entering upon an examination of the other 
questions, presented by the bill of exceptions, it will 
13 
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be proper to look at the state of the pleadings in the 
case. ‘The covenants contained in the instrument 
sued on, are clearly dependent: they are treated as 
such by the plaintiffs. An averment of diligence is 
made in the declaration, as to the efforts to collect the 
assigned bonds, and the defendant, had he chosen to 
do so, might have put the fact of diligence in issue. 
But the only plea put in by him, is, that of “ cove. 
nant performed.” He does not plead the non-perform- 
ance by the plaintiffs, of the condition precedent. 
There is no pleaof the general issue in the action 
of covenant. The plea of non est Sactum, only puts 
the execution of the instrument in issue, and all other 


Pl defences in.this action must be pleaded specially. If 


Chitty 1002 


the defendant had intended to have relied upon the 
negligence of the plaintiffs, in not collecting the as 
signed bonds, that should have been set out in a spe 
cial plea, setting forth particularly, in what that neg- 
ligence consisted. The plea of covenants performed, 
only denies the truth of that part of the declaration, 
which charges the defendant with a breach of his 
covenant, in not making up the deficiency. The plea, 
if written out in full, would have stated that the plain 
tiffs ought not to recover, because he, the defendant, 
had paid the deficiency claimed in the declaration, 
and would have concluded to the country ;° and this 
plea does not require the plaintiffs to prove diligence. 

Whatever may have been the view, taken by the 
parties in the trial below, this Court can only look at 
the case here, as itis presented by the pleadings, and 
the rules of law applicable to those pleadings. The 
question presented by. this plea, is, whether the de- 
fendant had paid the deficiency charged ; not, wheth- 
er the plaintiffs had neglected to prosecute with dili- 
gence, for the collection of the notes. In this view 
of the case, it will be apparent, by a reference to the 
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pill of exceptions, that none of the charges asked and 
refused, were applicable to ihe issue, as made. What 
might have made them material, it is not for this 
Court to decide. And though the plaintitts may have 
offered evidence which is not material to the issue, 
yet that does not authorise the defendant to call upon 
the Court for instructions upon that evidence; and 
its refusal to give them cannot be assigned as error. 
It is sufficient for us, that the issue does not present 
the question, upon which the instructions are asked. 

It is remarked, by Mr. Justice Livingston, “ that1Cranch, 219 
however desirable it may be to admit in evidence on the 
general issue, in an action of covenant, on a policy of 
insurance, every thing which may avoid the contract 
or lessen the damage, as is done in actions on the 
case, this Court does not know that it possesses the 
power of changing the law of pleading, or to admit 
evidence inconsistent with the forms which it has 
prescribed. No rule on this subject is more inflexi- 
ble, than, that in actions on deeds, all special mat- 
ter of defence must be pleaded.” 

In the case under consideration, the questions ask- 
ed, if granted, would have allowed the defendant to 
set up the fact, that he had never been liable to pay 
that, which he had averred that he had paid. It is 
not, however, to be understood, that the instructions 
asked, in this case, would have been proper to be 
granted, under any state of pleading. They do not, 
any of them, directly raise the point of diligence, 
which, under any possible state of pleading, would be 
the only defence the defendant could make. 

The judgment must be affirmed. In this, the 
Court are unanimous; though they are not so, upon 
some of the views presented in this opinion. 
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BOYINGTON ceersus THE STATE. 


After an indictment has been found against a prisoner, and the same has been 
filed and accepted in Court, he camot except to the personal qualifications of 
ihe persons, sclecied, summoned and sworn on the grand jury, or plead in 
bar or avoidance of that indictment, that one of the jurors who preferred itis 
wn alien. 


Charles Boyington was indicted and found guilty, 
in the Cireuit Court of Mobile county, for murder. 
On his arraignment, he plead in abatement of the in- 
dictment, that lis name was Charles R.-S. Boying. 
ton; on which issue having been taken, it was ad- 
judged that he answer over to the felony. The pr 
soner then filed a special plea, averring that one of 
the grand jurors who preferred the bill of indictment 
against him, was, at the time of finding, an alien 
The Court below, on motion, struck out the plea, 
but reserved the point as novel and difficult. 


Oucort, for Prisoner—Contended, that the Court 
erred in striking out the plea in siebsteu: which al- 
leged that one of the grand jurors who found a bill 
of indictment against the prisoner, was an alien. By 
the rules of Criminal Law, the prisoner must be cof- 
victed, if at all, upon the finding of two juries: first, 
by the grand jury, who determine upon the guilt, m 
one point of view; and secondly, upon the finding of 
the petty jury, who establish that guilt in a more di 
rect manner. 

In that-country from which our law is derived, as 
well as here, it is. well setiled, that the jurors upon el- 
ther inquest, should be proéi et legales homines omm 
exceptione majoris. "This principle has ever been re- 
cognised in Kngland, even in the darkest periods of 
her history, and the boast of Mnelishmen has ever 
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been, that neither their property or their lives could 
be wrested from them but by their peers. From the 
time of Conrad down, this principle has been consi- 
dered as the great bulwark of life and property, and 
so has called forth the culogiums of all commentators 
upon her laws. éacksione, in the 3d vol. of his Com- 
mentaries, (351,) says—‘ that the jury is to consist 
of twenty four ot the best men in the county who 
are called the grand jury.” “'Those returned to serve 
on the grand jury, must be probe et legales homines, 
and ought to be of the same county where the crime 
was committed; and therefore, it is a good exception 
at Common Lam, to one returned on a grand jury, that 
he is an alien, or villain, or that he is outlawed for a 
erme.”—3 Bac. 725—Cro. Lhz. 654—3 Just. 30— 
12 Coke, 99—2 Rollin, 82—2 Hale's P. C. 154, 155. 
“Aliens born cannot be returned of juries,” (7 Coke 
18.) As he says,in Robert Scarlet’s case, 12 Coke 99, 
before referred to—‘* as was used in the time of his 
noble progenitors, which was in aflirmance of the 
Common Law.” And I believe it will hardly be 
eosntended, that it would not have been good cause 
for challenge, should either of the jurors have been 
an alien. ‘Chis is abundantly settled in 6 Johns. Rep. 
333, Borst vs. Beecker—1 Coiven, 436, and cases there 
cited. It would seem too, from the very character 
of a grand juror, as given us in Blackstone and in Ba- 
con, that it must ever have been considered, that no 
alien could legally find a place upon a seat so respect- 
able and so responsible as a grand juror’s seat—the 
erand inquest of the county—the peculiar guardians 
of the lives and liberties of the subject; for no man 
can be tried until this jury have found good cause 
for that trial, and so represented to the Court. Why 
has the learned and eloquent commentator upon the 
laws of Mngland, given us such « hich ewlogium upon 
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trials by jury, and particularly dwelt on the right of 
being accused and tried by one’s peers, if he had not 
deemed it an invaluable privilege? Is it mere ver- 
biage—words vox et praterca nihii—or was there just 
occasion for such language? It certainly is of the 
utmost importance that none but “don et legales hom- 
nes,’ should ever become grand jurors—men who 
would feel the responsibility of their station—men 
who would prefer no charges against a fellow citi- 
zen, where the law and the evidence did not compel 
them. - Were it otherwise, how great the mischiefs 
which might arise : for now, as in the days of Lord 
Coke, men of high standing, and of character untar- 
nished, might be accused for purposes of profit and. 


advantage, or to gratify the revenge of the accuser ; 


and it is of great consequence, that men acquainted 
with our laws and our institutions, should be selected 


for grand jurors, that they might be enabled to act un- 


derstandingly upon any charges which might be 
brought against any individual. This will be seen 
from a single illustration. A man is charged with 
high treason: some of the jury are Spaniards—some 


Chinese, and the remainder are Americans. Can those 


who compose that panel—some ignorant of laws, and 
even of our language, be fit men for weighing the evi- 
dence, and applying it to the law which would gov- 
ern in such a case? Most certainly not. A man is 
accused of murder—an idiot is found to have a seat 
upon the grand inquest—would it be competent for 
such a panel to affix that odious accusation upon a ci- 
tizen? Most clearly not.. These, and other illustra- 
tions would readily occur to the Court, and I need 
cite no other cases. 

But, it may be argued, that the grand jury are 
merely accusers, and that the guilt is not fixed by 
their verdict, and so no injury would happen to the 
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accused. Is this so? Is it no injury toa man of irre- 
proachable character, to be accused by a grand jury 
of an odious offence? Is not the accusation written 
upon the records of the Court? And is he not compel- 
ed to defend his character, and to appear in the light 
of a felon? I apprehend that the law is not so impo- 
tent, that he would be forced to answer to a charge, 
unless that charge should be preferred by his equals— 
men of integrity, of intelligence, and who felt their 
responsibility. I think the Court are satisfied of the 
great importance that our grand jurors should be men 
free from all exception, and that I waste words in far- 
ther discussing this point. 

We come then to the second and main point in the 
argument—if there is a remedy, where the panel is 
not made up of “good and legal men,” can it be had 
by a plea in abatement? A careful review of all the 
authorities, and a consideration of the only opportu- 
nity which may sometimes be afforded the prisoner 
to make the objection, will, I apprehend, lead the 
mind to the adoption of the affirmative of this ques- 
tion. It has been argued, that all the decisions upon 
the question, whether alienage might be pleaded in 
avoidance of an indictment, have been founded upon 
the statute of 11 Henry IV; and as that statute has 
not been adopted in this state, those decisions would 
not be deemed authority here. The decssions made 
atthe time, or for a century after, scarcely allude to 
thé act of Henry IV, and so far from it, the cases re- 
fer to decisions made previous to that statute. As 
great stress has been laid upon a passage in Hawkins, 
and as it is supposed that his remarks settle the ques- 
tion, as being the oldest authority upon the subject, 
whether alienage or outlawry could be pleaded in 
avoidance of an indictment, it will be important to 
give to that passage a careful consideration. 
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That passage will be found in 2 Hamwhins 296, see. 
18. Upon the reading of that section, and _ the 
clause in which he says, ‘it seems to be the general 
epinion that this resolution was rather grounded upon 
the statute of Henry IV, c. 9, which was made in the 
same term in which this resolution was given, than 
on the Common Law: but it appears from this very 
same year book, that when this plea was first proposed, 
it was disallowed, from whence, as 1 suppose, it is 
collected, that the subsequent resolution was founded 
on the authority of the said statute, which may be 
intended to have been made after the plea was disal- 
lowed, and before the subsequent resolution was ad- 
judged g good. Yei, considering that the said resolution 

was given in the beginning ef Hilary term, and that 
the Parliament which made the said statute w as not 
holden before the beginning of the same term, and 
therefore it is not likely that the statute was so soon 
made, and also considering that ihe said resolution 
was given by the advice of all the Judges, who seem 
to have been consulted about the validity of the plea 
above mentioned at the Common Law, and /akes no 
manner of notice of any siatule, but only of the law 
an general, it may deserve a question, whether such 
plea be not good at the Common Law.” Now, I con- 
tend but tor the clause in which he says “it was the 
general opimion,” &&¢.—the whole scope of the reason- 
ing brings the mind to the conclusion, that the plea 
was adjudged good upon the Common Law. He 
cites to this “general opinion,” i2 Coe, 99—3 Coa. 
Inst. 30—Cronn Cas. 134. 1 have examined with 
some care, the decisions referred to, and cannot per- 
ceive that they sustain that opinion. 'The case cited 
from 12 Coke, is Rehert Scarlei’s case. Ue was in- 
dicted for procuring himsctf io be siminoned of the 
grand inquest, with intent to mdict his nerehbors ma- 
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jiciously ; and the only question in that case, was, 
whether he could be punished under that statute. 
The plea was, not guilty. It will be perceived, that 
this case does not touch the question, whether alien- 
age might be pleaded in avoidance, and does not, of 
course, give any opinion, that alienage could not be 
pleaded by the Common Law, in avoidance of an in- 
dictment: and the page referred to, in Coke's Inst 
tutes, merely says, for what cause a juror may be 
challenged, to which reference has been made in the 
argument. And, the other case referred to, is Cal- 
vin's, (7 Coke’s Rep. 18)—and the point was, whether 
an alien might bring a suit in the Courts of England ; 
and the plea there was, that the plaintiff ought not 
tobe answered, because he was an alien bern ; and for 
divers reasons, among which are, “for that aliens 
born cannot be returned of juries for the trial of issues 
between the King and the subject.” But the point, 
whether alienage or outlawry would be a good plea 
in bar or avoidance of an indictment, did not arise ; 
and a case in Cro. Car. 134, (Sir Wm. Withipole’s 
case,) would seem to show, that the plea referred to by 
Hawkins, must have been made upon the Common 
Law, which will appear from a reference to the case. 
He was indicted for the murder of Magason, and plead- 
ed that two of the grand jurors were outlawed, which 
plea was founded on the statute of Henry IV, above 
mentioned ; and the Court say, “because ¢hes was 
the first plea that had been upon the statutes, and would 
be a precedent in Crown matters, the Court would 
advise.” The plea was sustained. So, in Croke’s 
Eliz. '751, (Hammond vs. The Queen)—Gamndy, who 
appeared as counsel, objected that the jurors were not 
said to be pro borum et legalium hominum, and referred 
to the Year Book, to which Hawkins refers, and says 
nothing of the statute. From these references, and 
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from an examination of the section by Hawkins, | 
think the Court will be perfectly satisfied that the 
plea in avoidance was grounded, not upon the statute 
of Henry, but upon the Common Law. The twelve 
Judges had been convened for the purpose of decid- 
ing upon a point—that is, upon the plea, which had 
been previously proposed and disallowed. The for. 
mer opinion, of course, had been made upon the Com- 
mon Law, for it was then some time before the pass. 
ing of the statute, or the sitting of Parliament, as the 
decision after was made at the beginning of Hilary 
term, and that the Parliament which made the same 
statute was not holden before the beginning of the 
same term; and as I| shall shew from a case reported 
in Curran’s Speeches, page 275, in the trial of the 
Shearers, that that statute did not receive the royal 
assent until the fifteenth day of Hilary term. Now, 
is it not a most fair presumption, an almost irresisti- 
ble inference, that, called as the Judges were, to de 
cide upon a plea at Common Lam, (for it will be borne 
in mind that the statute had not then been passed,) 
and to overrule a decision which had been previous- 
ly made, that as they made no mention of, or allu 
sion to the statute—that the time of making the 
second resolution or decision, was previous to that 
when this statute received the royal sanction. And 
will not a reference to all Reports show, that the 
Judges themselves would have saved themselves the 
trouble of deciding a difficult point of Common Law, 
when a statute had been passed directly upon that 
law. If the statute’ had been passed, and the deci- 
sion was founded upon that statute, they might have 
said, and undoubtedly would have said, in the lan- 
guage used by all Judges, early and modern, that as 
Parliament had passed a law upon the subject, they 
were only to expound and declare that law. It was 
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not statute law which they were called upon to de- 
cide, but upon a point growing out of the Common 
Law, and as the previous decision had been made 
upon the Common Law, the latter most clearly went 
upon the same in overruling the former, as no refer- 
ence was made in the decision to the statute. The 
Judges could have taken no time to consider the sta- 
tute, as will appear from a reference to the authorities 
cited from Hawkins and Curran, as to the time of the 
decision and passing of the law; and would they have 
decided upon the statute without taking any time for 
consideration, more particularly when that statute 
was in direct conflict with a previous decision. Fur- 
thermore, Parliament would not have passed a law, 
without, at the same time, providing a remedy, ex- 
cept upon the knowledge that a remedy existed at 
Common Law. No remedy was provided by the sta- 
tute of Henry, and it is a fair and legitimate conclu- 
sion, that the resolution of the twelve Judges was 
made antecedently to the passage of the statute, and 
this statute being merely affirmative of the Common 
Law, and the remedy upon the Common Law being 
settled, it would have been superfluous to have crea-~ 
ted one. 

I beg the Court, once more, to examine the reason- 
ing employed by Hawkins, in the passage cited, and 


see if it is not evident that his mind inclined to the — 


belief that the plea was adjudged good at Common 
Law, but for the cases which he supposed made the 
contrary opinion the prevailing one. It is said in 3 
Bacon’s Abr. 725, “that the exceptions to a jury must 
be taken before the indictment found,” and cites the 
authorities from Coke's Inst. and Coke's Rep. which 
I have examined: but all the decisions of later times, 
as well as Bacon, refer to the decision of Hawkins, as 
settling the question, and unless I have entirely mis- 
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apprehended that author, he does not decide that the 
plea would have been bad at Common Law. Even 
im the dark and gloomy period of Ireland, when the 
blood of her choicest sons flowed like water, to allay 
the fears of an arbitrary and jealous despotism, when 
the Judge was appointed for the sole purpose of sa- 
erificing, under the sacred name of law, and under its 
forms, him, who had made himself obnoxious to the 
tyrant, by daring to sigh for the blessings of a well 
regulated liberty—even then, pliant as was the Judge, 
the Court was inclined to believe that the plea might 
be good at Common Law; and gives the reasons, 
and puts the decision of the cause upon what was sup- 
posed were tenable grounds: And Lord Carleton 
says, “From a manuscript note which I have made 
in my Hawkins, I perceive the statute received the 
royal assent in Milara, which was on the 27th 
or 28th of January, and might, perhaps, have preced- 
ed the decision referred to by Hawkins.” He also 
“ supposes, that the decision in Hawkins, gave the 
prisoners a right of pleading.” One consideration 
more upon the passage in Hawkins, and I have done 
with it. The Court will bear in mind, that the deci- 
sion was made early in the session of Parliament, and 
probably before the passing of the law. This deci- 
sion, that the plea was disallowed, Hawkins says was 


_made in the same Year Book of 11 Henry IV. It 


was probably decided at the assizes by one of the 
Judges, where I think all criminal cases were tried, and 
the point being a difficult one, was reserved for the opi- 
nion of the twelve Judges. Now even admitting, for the 
sake of the argument, that the statute had beeni passed, 
still, the question having arisen before it was passed, the 
Judges could not have considered it, because the sta- 
tute would have had a retrospective effect. | Suppose, 
since the decision of the Judge below, striking out 
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the pleas, the Legislature had passed a general act, 
that all pleas in avoidance of an indictment that one 
of the grand jurors was an alien, should be good and 
available—not relating back to previous proceedings, 
would this Court have considered that act in settling 
a case which had arisen previous to the passage of that 
act? Most certainly not. It would seem that the 
doctrine in Hawkins cannot be made to weigh against 
the position I have attempted to maintain. 

A remark of Lord Bacon is relied upon by those 
opposed to the plea, as decisive against it. He says, 
in his Abridgment, page 725, “ It is said, that these 
exceptions must be taken before indictment found ;” 
and he refers to Cro. Ca. 134, 147—3 Inst. 32—12 
Coke 99—2 Hale’s P. C.—all which authorities have 
before been examined, and none of the authorities sus- 
tain that position ; and as his remark is bottomed upon 
the authorities which he cites, it will not hold good, 
unless sustained by them. Ihave now examined all 
the authorities in the older books, which are relied 
upon by those who object to this plea. A case in 9 
Mass. Rep. (The Commonivealth vs. Smith,) is cited 
as an authority against the plea. But for an obeter 
dictum of the Judge who gave the opinion, which 
dictum has since been overruled in the same Court, 
it could not avail as an authority against the plea. 
The prisoner was indicted for corruptly taking and 
receiving usurious interest, and one ‘Thomas Wing, 
a Quaker, did not take the oath prescribed by the sta- 
tute. There was no objection to him on any other 
ground: there was no question he was bonus et legales 
homo.  Sewall, Judge, says—‘ objections to the per- 
sonal qualifications of the jurors, or to the legality of 
the returns, are to be made before the indictment is 
found.” He goes on to say—“ But without resting 
upon this, and admitting the defendant to have the 
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full benefit of the exception, if it ought to avail him, 
or if the impannelling of the grand jury, under the 
direction of the Court, was, in point of law, liable to 
the objection now stated ;” and then goes on to decide 
the case upon another point. So, it will be perceiy- 
ed, that the Judge himself did not rely upon that dic. 
tnm—the case did not turn upon it—and, according 
to a well established rule, recognised by the Supreme 
Court of the United States, in Sturges vs. Cromwning- 
shield, that the positive authority of a decision is co- 
extensive only with the facts on which it is made.— 
4 Wheaton’s Rep. 122—Ogden vs. Saunders, 333. 
This being merely a dictum of the Judge, and not re- 
hed upon as settling the case, and not presenting the 
same facts which this case does, is not a positive au- 
thority. But, the Court will perceive, that this same 
case is overruled in Commonmealth vs. Parker & al. 
The Chief Justice says—‘‘ The books say that grand 
jurors also may be challenged : but there is a difficul- 
ty in the case, for a bill may be found against a per- 
son who has not been recognised to appear, and who 
has no opportunity to challenge. The case of The 
Commonivealth vs. Smith, 9 Mass. Rep.—if we should 
adopt the remarks there made on this subject, to their 


full extent, would put an end to this motion in arrest. | 


It is there said, that objections to the personal qualifi- 
cations of the grand jurors, or to the legality of the 
returns, are to be made before the indictment is found. 
It is not necessary to apply the remark here, and we 
have some doubts as to the correctness of it in all ca- 
ses; and the case in which it was made, was deter- 
mined upon another point.”—2 Pick. Rep. 563. 

I think I have established the position, that the 
plea was good at Common Law, and have met the 
authorities which have been presented against it, and 
that the Court will be satisfied that the law guaran- 
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tees to every citizen the right of being accused as well 
as tried by his peers—by good and lawful men—by 
men free from every exception. And the Court will 
perceive, that cases may and do frequently arise, that 
if the objection to the personal qualifications of a juror 
may not be made after indictment found, the right 
would be of no avail to the accused. For it fre- 
quently happens that a bill may be found against 
a person who has not been recognised to appear at 
the Court, and of course he could make no challenge ; 
or that he was in prison loaded with shackles, and 
ignorant of all proceedings against him. Now, it 
would be a mockery in either of these cases, to say 
to the individual, you have the right guaranteed to 
you to be accused and tried by your peers, but be- 
cause the bill is found, though you had no opportu- 
nity to appear, you are too late to object that some of 
the jurors are outlawed—some aliens, and otherwise 
disqualified. It would seem that the law is not charge- 
able with such an absurdity. 

It has been supposed even if an alien might not 
legally set upon the grand inquest, still, that we could 
not get behind the indictment to make the objection : 
but the contrary doctrine is sottled in 2 Gallison’s Re- 
ports, 364. | 

On the authorities which I have quoted, and from 
the great favor which is shewn to the accused in fa- 
vorum vite, 1 feel a strong confidence that the judg- 
ment of the Court below will be arrested. 


BreEeEDIN, Solicitor—The first question here, is, 
whether these two pleas, if they might at any time 
be legally pleaded, ought not to have been filed before 
the first plea in abatement was submitted to the jury. 
Suppose them, for argument sake, to be allowable by 
the rules of the Common Law, many other matters, 
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an may be pleaded in the same way; and if the 
accused be permitted to plead and try them, one ata 
time, for two several days, there is nothing to restrain 
him from filing and trying one at a time, for a series 
of days, until the whole term of the Court be exhaust- 
ed, in the disposition of his collateral issues. Nor 
could he be restrained from employing succeeding 
terms of the Court in like manner, while there yet re- 
mained any matter to be embraced in a plea. 


This is not the only, or principal ground, however, 


upon which the pleas were disallowed. ‘The first 
plea sets forth, that George Davis, jr. one of the grand 
jury that found the indictment, was not, at the time 
of such finding, a citizen of the United States—but, 
on the contrary, was a natural born subject of the 
King of Great Britain, and had never been natural- 
ized. And the other, sets forth, that Chandler Wal- 
do, also of the grand jury that found the indictment, 
had, before he was sworn, formed and expressed an 
opinion as to the guilt or innocence of the prisoner. 
These exceptions, as to the qualifications of grand ju- 
rors, it is thought, cannot be legally taken after im 
dietment found. Ifthey can, it must be by, virtue of 
some statute, or by the rules of the Common Law— 
Hawkins (Book 2, chap. 25, sec. 18,) says, “It is 
resolved in the Year Book of 11th Henry IV, by the 
advice of all the Justices, that one outlawed on an 
indictment of felony, may plead in avoidance of it, 
that one of the indictors was outlawed for felony.” 
“ But,” he continues, “it seems to be the general 
opinion, that this resolution is rather grounded on the 
statute of 11th Henry IV ;” and after some reasoning, 
he concludes by saying, “ it deserves a question whe- 
ther it be good at Common Law.” From the phrase- 
ology of this latter clause of the section, it is evident 
that the question was not equally balanced in the au- 
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thors mind. ‘The plea is good, or it is not good.— 
Now, if it barely deserve a question whether it»be 
good, the balance between, the plea and the doubt, 
would be, evidently, in favor of the plea. But the 
question is, whether it be zot good at Common Law: 
assuming that it is not good, and applying the doubt 
in this shape, “it may deserve a question,” &c. 
There may seem a little too much refinement in this 
criticism: but when it is considered that this is the 
oily authority that has any leaning in favor of the 
pleas, and that the books on criminal jaw, as will be 
presently shewn, allow thera, not by force of the Com- 
mon Law, but by viriue of the statute of 11th Henry 
IV, it is important that the doubt or “question” should 
have its proper application. 

By the statute of Westminster 2d, it was enacted, 
that old men above theage of seventy years—persons, 
perpetually sick, or infirm at the time of summons, 
or not dwelling in the county, should not be put in ju- 
ries or lesser assizes. Yet, it was never held unlaw- 
ful for any such persons to sit on grand juries, if they 
thonght fit—Hawkins, book 2, chap. 25, sec. 20. 

The statute of 28th Edward I, required sheriffs to 
empanel such as were ordained by statute—next neigh- 
bors and least suspicious; and it provided punish- 
ments for infractions thereof. And the statute of 23d 


Edward ILI, required all panels to be made of the , 


next people, which should not be subject or procured. 
But it cannot be shewn, nor does it any where ap- 
pear, that when any of the provisions of these sta- 
tutes had been neglected or omitted, indictments could 
be abated or avoided, in consequence of such neglect 
or omission, 

The principal statute, however, is that of 11 Hen- 
ty IV. Its preamble recites, “that now of late, in- 
quests were taken at Westminster, of persons named 
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to the justice; without due return of the sheriff; of 
which persons, some were outlawed before the said 
justices of record, and some fled to sanctuary for tres 
son, and some for felony, there to have refuge ; by 
whom, as well many offenders were indicted, as other 
lawful liege people of our Lord the King, not guilty, 
by conspiracy, abetment and false imagination of other 
persons, for their special advantage, and singular ly 
cre ; against the course of the Common Law used 
and accustomed before this time.” It was therefor 
enacted, “that the same indictment so made with al 


the dependence thereof, be revoked, annulled, void, 
and holden for none forever.” Here, then, is the ar 
thority under which pleas in abatement or avoidante 
of an indictment were maintainable. An indictment 
is, to all intents and purposes, a record of a Court; 
and at Common Law no record can be questioned @ 
controverted by a plea. It sets forth that the indie 
ers are good and lawful men, because they have w 
dergone the legal tests that authorise this part of th 
record. And although the caption of the indictmetl 
itself might notshow them to be good and lawful met, 
yet it has always, in England, been sufficient, if i 
could be shown by the other parts of the record: ail 
it certainly does, as it did in England, require th 
force of a statute to disturb that record. We have® 
such statute. 

- That there had been great abuses of the Commo 
Lew! in England, in this particular, it is evident from 
the preamble to the statute of llth HenryIV. Pet 
sons had sat upon inquests without due return of the 
sheriffs—some: had fled to sanctuary for treason anf 
felony: yet, for these Common Law disqualifications 
it wasno where pretended that a plea in abatemettt 
or in avoidance of an indictment found under them, 
was good ; nor has any been sustained, that is not e* 
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pressly said to be by force of the statute of 11th Hen- 
ry IV. It is true that there is nothing contained in 
the statute which disqualifies an alien ; but it may be 
admitted that if either of the exceptions embraced in 
the statute, can be pleaded at Common Law, so can 
any matter impugning the Common Law qualifica- 
tions of grand jurors be pleaded also. 

“Those returned to serve on grand juries, must be 
provi et legales homines, and ought to be of the same 
county where the crime was committed; and there- 
fore, it is a good exception at Common Lam, to one re- 
turned on the grand jury, that he is an alien, a vil- 
lain, or that he is outlawed for a crime, or that he 
was not returned by the proper officer, or that he was 
returned at the instance of the prosecutor; but these 
exceptions must be taken before indictment found.” — 
Bac. Abr. (Juries A.) 

' Then, if the qualification of grand jurors are not 
to be questioned and controverted by pleas, after in- 
dictment found, at what time are they to be question- 
al? It is at the time they are to be sworn. The 
Court will interpose, upon its own knowledge of ex- 
ceptions, or, upon suggestion. Every person in the 
community has a right to be heard touching excep- 
tions, because each member of the community is, at 
least, liable to an accusation. The action of grand 
juries, in practice, is not limited to enquiries about 
offences actually committed, or of individuals actually 
guilty: by possibility they may accuse wrongfully ; 
and the right, secured by the Common Law, to take 
exceptions before they are sworn and the record made 
up, is for the protection of the innocent; and not, by 
aperverted and incongruous system of pleading, for 
the advantage of the guilty. ‘There is no rule better 
settled, than, if an indictment omit to state that it is 
found by good and lawful men, and that the omis- 
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sion cannot be supplied by the other parts of the re. 
cord—that it is insufficient. Are the words, good and 
lawful men, then a mere mockery ; or, are they Sig. 
nificant of the judgment, in that particular, of acom. 
petent Court? It should seem that the Court, hay. 
ing allowed all the scrutiny authorised by law, had 
rendered its judgment, that the grand jurors were good 
and lawful men, and that nothing short of a positive 
statute could disturb that judgment. 

The statute of Westminster the 2d, and every sue- 


ceeding statute, down to that of 11th Henry the 4th, J 


appears to be an effort to reach abuses, which might 
have been pleaded in abatement or in avoidance of 
indictments, if such pleas had been allowed by the 
Common Law. And yet it does not appear that any 
attempt to plead them, had ever been made, until just 
before the time at which the last mentioned statute 
was enacted; when the plea was disallowed. No 
was it afterwards allowed, until, by strong probabil 
ty, the statute became in force. At least, all the av 
thorities credit the allowance of the pleas to the ste 
tute itself —2 Hawkins, chap. 25, sec. 33—Bacon, fr 
lio ed. 234—1 Chitty 252. 

The statute of 3d Henry the 8th, provides for 1 
forming the panel, very much in the manner of the 
Alabama act of 1826; and it was resolved by the 


twelve Judges in England, that indictments might 


be avoided in the same manner as before, by force of 
the statute of 11th Henry the &th, except the nomi- 
nation be made by the Justices, authorised by 3d 
Henry the 8th, to reform the panel. Now, if the ste 
tutes be alike in their provisions, and the record here 
shows that the panel was reformed under the act of 
1826, unless the resolution of the English Judges be 
erroneous, the reform of the panel here is conclusive, 
that the jurors were good and lawful men 
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It is sometimes urged that,at Common Law, grand 
jurors were required to be of good and lawful men ; 
and that the statute of 11th Henry the 4th, was but 
in affirmance of the rule. This is conceded—except 
so far as the statute provides that indictments found 
contrary to its provisions shall be void. ‘This part of 
the statute is certainly not declaratory of the Com- 
mon Law: for indictments could only be declared 
void on pleas ; and it has no where been allowed, at 
Common Law, that a record could be controverted in 
that manner. Such was the principle of the deci- 
sion in the case of The Commonwealth vs. Smith,— 
(9th Mas. Rep. 107,) and such, too, is believed to have 
been the principle which actuated Chief Justice Mar- 
shall, in the trial of Aaron Burr, when he said “ this 
is the time” (before they were sworn,) “ when the 
accused has a right to take exceptions to the grand 
jurors.” 

Then, it may be asked, how can effect be given 
to the Common Law, of which, the other parts of the 
statute are but declaratory. The answer is plain. 
The laws have imposed on the tribunals of the coun- 
try, and the officers of justice, an obligation to select 
for jurors none but good and lawful men; and if that 
be omitted or disregarded, there is no less an obliga- 
tion on the Court, upon its own knowledge of excep- 
tions, or upon suggestions of them from any quarter, 
to purify the grand inquest from all obstacles to a free, 
impartial, and legal administration of public justice. 
These suggestions of exceptions, before, or at the time 
the jurors are about to be sworn, may come from any 
person, since every person is liable to the animadver- 
sion of the grand jury. Itshould be remembered too, 
that the proceedings before that body are but ex parte 
preparations—mere accusations, and constitute in 
themselves no part of a trial whatever. 
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Ifexceptions might be taken after indictment found, 
it would become the policy of the guilty to look and 
be silent when they saw exceptionable persons about 
to be empanelled and sworn. They cannot be knowa 
to the presiding Judge, or the officers of Court, by 
intuition ; and guilty persons knowing them, would 
reserve their disclosures until after indictment found, 
that they might have other chances of more favora 
ble returns; or of taking similar exceptions ad inf. 
naitum. 

All persons, whether previously accused before ex- 
amining magistrates, or not, stand precisely on the 
same footing before the grand jury and the laws. 
There is no distinction to be found in the books, be 
tween such as have been imprisoned for trial, recog. 
nised, &c. and such as never had been accused or 
suspected of crime, until complaint made to the grand 
jury. There are no privileges extended to the one, 
that may not be legally claimed by the other. And 
since all are liable to indictment, each has the right 
to take exceptions to the qualifications of the indict 
ors before indictment found, but not afterwards. 

Any other rule, without further legislation, would 
render the criminal code a mere mockery. ‘The she- 
riff of a county, in obedience to his duty, makes his 
biennial return of the householders and freeholders of 
his county: The Judge of the County Court, the Com- 
missioners of Revenue, the Sheriff, and the Clerk of 
the Circuit Court, reform the panel, and select such 
as are qualified to serve on juries. The Judge of the 
County Court, the Sheriff and the Clerk of the Cireuit 
Court then draw. the jury—they are summoned and 
returned, and in open Court, in presence of the whole 
assembled:commmunity, the grand jurors are selected 
from the entire panel by lot. A stranger Judge pre- 
sides—he knows nothing of exceptions, nor do the 
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officers of Court; but the guilty, sit by—perceive ex- 
ceptions, and refuse to disclose them. The grand ju- 

is sworn and charged ; and the record, that they 
are good and lawful men, is made up. An _ indict- 
ment is found, and the accused pleads that one of 
the jury was born in England, and was never natu- 
ralised. ‘The Court directs the prosecutor to take is- 
sue, and it is found for the accused. Here is, not on- 
ly the end of that accusation, but, an end to every 
criminal procedure for the whole term; for it would 
be idle to suppose that any other person accused would 
forego his right to the same exception—since, in tak- 
ing it, without touching the merits of his case, he 
would be certain of a triumph. Or, can the Court 
empanel a new grand jury; or supply the places of 
those, against whom the exceptions were taken, after 
the record is made up? It does not so appear, either 
by statute, or by the common law. So that in taking 
and maintaining an exception, which could, by possi- 
bility, only be known to him, it would allow one guil- 
ty person, or one accused of crime, at the very thresh- 
old of a term of the Court, to subvert the i wned. jus- 
tice of the country. 

Having shewn, then, as I humbly conceive, that 
the Court bolow did not err, in ordering the two pleas 
to be stricken out—first, because they were not plead- 
ed at the proper time; secondly, that pleas in abate- 
ment or in avoidance, that go behind the record, are 
not authorised by the common law, but only by sta- 
tute, and that there is no such statute in force in the 
State of Alabama ; and lastly, that the statute of 1826, 
where its provisions. have been complied with, is 
conclusive as to the character of grand jurors, the 
question is submitted on the part of the state. 


The Attorney General (Marriy,) argued this case 
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fully on the part of the state, but as the numerous 
duties of this gentleman did not permit him to draw 
out his argnment, and as the Reporter could not do 
justice to it by reference to his own notes, it is un 
avoidably omitted. 


By Mr. Chief-Justice Sarroxp : 

The prisoner, Boyington, was indicted in the Cir- 
cuit Court of Mobile county, for the crime of murder, 
alleged to have been committed on the body of one 
Nathaniel Frost. After the indictment had been found 
against the prisoner, charging him by the name of 
Charles Boyington, he pleaded in abatement that he 
was, known and called by the name of Charles R. 8. 
Boyington, which was his proper name, and not that 
of Charles Boyington, &c. 'To this plea the Solicitor 
filed a replication, taking issue thereon. 

This issue, on the 15th day of November, 1834, 
(being a day of the term of the Court,) was submit- 
ted to the jury, who returned a verdict against the Pe 
soner that his plea was untrue. 

Two days thereafter, the prisoner filed his two 
other pleas in abatement. 

1. That George Davis, jr. one of the grand jury 
that found the indictment against him, was not a 
citizen of the United States of America, or of any 
one of the same, but a subject of the Kingdom of 
Great Britain and Ireland, and had never been na- 
turalised. 

2. That one C. Waldo, another member of the same 
grand jury, previous to his being elected and sworn, 
had formed and expressed an opinion respecting the 
prisoner’s guilt or innocence, by saying, if he should 
be on the jury to try him, he would hang him. 

These two latter pleas, on motion of the Solicitor, 
‘ were, by the Court, stricken out, as being illegal and, 
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insufficient, and a respondeat ouster was awarded. After 
which, on the 20th of the same month, the prisoner 
having been arraigned, pleaded not guilty ; where- 
upon a trial was had before a petit jury, who return- 
eda verdict of guilty: on which, judgment was pro- 
nounced. 

At the trial, however, the presiding Judge reserved 
for the consideration of this Court, as novel and diffi- 
cult, the question, whether or not there was error in 
the decision of the Court, ordering the two pleas, as 
stated, to be stricken out. 

This, alone, is the question presented for the con- 
sideration and decision of this Court. 

No objection is made to the sufficiency or regulari- 
ty of the record, other than as mentioned. The grand 
jury appear to have been selected by the agency, and 
under the inspection of the judge of the county court, 
and commissioners of roads and revenue, together 
with the clerk and sheriff, in the mode prescribed 
by the statute ; and the indictment purports to have 
been found by sixteen “good and lawful men of said 
county, impanelled, sworn and charged,” &c. 

Whether the pleain abatement, on the ground of 
the alleged misnomer, (in as much as it related alone 
tothe initials of the middle name, affecting neither 
the christian or str name oi the prisoner) presented a 
material issue? and whether, if considered material 
or immaterial, the fact of its having been pleaded, 
and found against the prisoner, could affect his night 
to the benefit of any subsequent plea in abatement, is 
a question which, under the views we have taken of 
the other points in the case, is unnecessary to be ex- 
amined in arriving at a decision of it. 

In reference to the question reserved, [ consider it 
4 well established principle of the common law, that 
gtand, as wellas petit jurors, must be prodi et legales 
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aBacon’s Abr. 
JSound.”* 


Juries A. 


bAik. Dig.295. 


Bacon’ s Abr. 
Juries A. 


homines: therefore, it is a good exception to one ré 
turned ona grand jury, that he was an alien, or vil. 


lien, or that he was outlawed of a crime, or that 


he was returned by the proper officer, or that he was 
returned at the instance of the prosecutor; but itis 
said these exceptions must be taken before indictment 


By the statutes of this state, these disqualifications 

are not expressed; it isonly provided that, “ No pet 
son under the age of twenty one years, or above the 
age of sixty, nor any person continually sick, or who 
may be diseased at the time of the summons, nor 
any person who has been convicted of any felony, 
perjury, forgery, cheat, or conspiracy, or offence, 
(crimen falst,) shall be summoned ona jury.’” Yet, 
I would not hesitate to recognise the common law 
disqualifications as being in force with us, so far # 
they are known to our law, and the same reasons can 
apply in all cases, where taken in due time and in 
proper form. 
_ But, it is necessary to observe, that as early as th 
11th year of the reign of Henry IV, an English ste 
tute was passed, reciting in the preamble, that exter 
sive injustice and oppression had arisen to the law 
ful liege people of the King, from inquests taken # 
Westminster, by persons named to the justices, with 
out due return of the sheriff; of which persons, some 
were outlawed, and others had fled for refuge to sant 
tuary for treason and felony; therefore, it was dé 
clared, for the ease and quiet of the people, that ii 
dictments so found should be revoked, annulled and 
for nothing held; and that thereafter, no indictments 
should be made, but by the King’s lawful liege peo 
ple, duly summoned by the proper officer ; and that 
any indictment otherwise found, should also “ be void, 
revoked, and forever holden for none.” 
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The finding of an indictment gives to it the dig- 
nity ofa record ; and it is a general principal of the 
common law, that no plea shall be admitted, to im- 
pugn the verity of a record ; yet, that such plea may 
be authorised by statute, none will question ; and it 
appears that the statute referred to, had this effect. 
Under its authority, the Courts of England decided, 
that any person arraigned on an indictment, taken 
eatrary tothe statute, might plead such matter in 


felony. 


another act of Parliament passed, directing that alk 
panels of grand jurors to be returned by the sheriffs 
aid their ministers before the justices of jail delive- 
ty, or justices of the peace, whereof one to be of the 
quorum, in their open sessions, should be reformed 
by putting to and taking out of the names of the per- 
sons so impanelled, by the discretion of the justices, 
and that they should command the sheriffs to put 
ather persons in the same panel, and when so reform- 
ed should be “ good and lawful.” 

The English judicial decisions have farther ruled, 
that this latter statute does not take away the force of 
that of 11 Henry IV, except so far as they are repug- 
nant; and therefore, if any indictor be outlawed, or 
returned at the nomination of any person, contrary to 
the statute of 11 Henry IV, except of the justices, un- 
der their authority to reform the panel as aforesaid, 
the indictment may be avoided by plea, as in the for- 


aHawk. book2 


avoidance of the statute, and also plead over to the ch. 25, § 33— 
Bac. Abr. Ju- 
ries A.—1 Ch. 


At a subsequent period in the 3d of Henry VIII,° #™ *: 


mer case.* eBacon’s Abr. 


Since the statute referred to, of Henry IV, pleas 
in avoidance of indictments, for objections to particu- 
lar jurors, principally on the ground of outlawry, 
have, in many instances, been allowed in England; 
yet, much difficulty has also been felt and expressed, 
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24 Hawkins, 


book 2, ch. 25, 


§ 18. 


on the question whether such objections can be plead- 
ed in abatement ; or according to a different phrase. 
ology, in avoidance of the indictment. Previous to 
that statute, there seems to have been no instance of jt, 

An eminent Jurist remarks on this subject, “ that 
it was resolved in the Year Book of 11 Henry IV, 
by the advice of all the justices, that one outlawed on 
an indictment of felony, may plead in abatement of 
it, that one of the indictors was outlawed for felony, 
&c. But it seems to be the better opinion, that this 
resolution is-rather grounded on the statute of 11 Hen- 


ry IV, which was made in the same term in which 


this resolution was given, than on the Common Law; 
because it appears by the very same Year Book, that 
when this plea was first proposed, it was disallowed: 
from which, I suppose it is collected, that the subse- 
quent resolution was founded on the authority of said 
statute, which may be intended to have been made 
after the plea was disallowed, and before the subse- 
quent resolution, by which it was adjudged good. 
Yet, considering that the said resolution was given 
in the beginning of Hilary term, and that the Parlia- 
ment that made the statute was not holden before the 
beginning of the same term, and therefore, it is not 
likely the statute wasso soon made ; and also, cons- 
dering that the said resolution was given by the at- 
vice of all the Judges, who seem to have been con- 
sulted about the validity of the plea above mentioned, 
at the Common Law, and takes no manner of notice 
of any statute, but only of the law in general, it may 
deserve a question, whether such plea be not good at 
Common Law.”* 

[have thus quoted the section at length, because ! 
discover the question there suggested, has been uni 
formly referred to as the authority for such pleas im 
abatement, and has been the source of much doubt 
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and speculation in that country, and this, ever since. 
The difficulty has been to determine, whether any 
right to plead in avoidance of an indictment for the in- 
competency of particular jurors existed at Common 
Law, or whether it had its origin in the statute of 4th 
Henry, and consequently can exist only within that 
Kingdom and its dependencies. 

As [have already shewn, the principle maintained 
by Bacon, is, that the right in England, so far as it 
exists, was derived from the statute, and that, at Com- 
mon Law, the exception can only be taken by chal- 
lenge to the juror before indictment found. The 
principle is clearly recognised, by all who have treat- 
ed of the subject, that it is the duty of the Court, if 
informed of any legal objection to a person about to 
besworn on the grand jury, to exclude him 3 also, it 
is the acknowledged privilege of all persons present, 
of those anticipating prosecutions, or others, as the 
friends of the Court, to point out the objection, and 
cause the exclusion of the juror. 

Chitty’ remarks, that, if a man who lies under any 
legal disqualification, be returned on the grand jury, 
he may be challenged by the prisoner before the bill 
is presented ; or if it be discovered after the finding, 
the defendant may plead it in avoidance, and answer 
over to the felony. ‘That this necessity for the grand 
inquest to consist of men free from all objections, ex- 
isted atCommon Law, and was affirmed by the sta- 
tute of 11 Henry IV, “which enacted, that any in- 
dictment taken by a jury, one of whom is unqualified, 
shall be altogether void, and of no effect whatsoever ;” 
also, he says, “that a defendant before issue joined 
may plead the objection in avoidance; butif he take 
no such exception before his trial, it seems doubtful 
how far he can afterwards take advantage of it,” &c. 
It however appears from his references, that he re- 


2 Crim. L. lv. 
307, ch. 6. 
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lies for his position respecting the right to plead in in 
avoidance, on the authority of the Year Book, and ex- 
pressions of Hawkins, together with some adjudica- 
tions under the statute of England, to which I haye 
referred, and which sustain him only so far as has 
been shewn. 

It also appears, that on the trial of the Shearers, in 
Ireland, in which the right claimed in this case, was 
brought in question, (but a decision of which was not 
considered necessary in disposing of that case,) that 
Court did not consider the right to plead this matter 
in abatement, as having been established. Lord 
Carleton, in expressing the opinion of the Court, uses 
this language: “ That a person being an alien is a 
good cause of challenge, I think is well founded, but 
whether it can be taken advantage of by way of plea, 
I reserve my opinion.” Again, he says, “that a ju- 
ror is outlawed may be taken advantage of by plea of 
avoidance of the indictment, but whether such plea is 
given by the Common Law, or depends on the sta- 
tute of 11 Henry IV, isa question of some difficulty; 
that it was passed about the samé time with the case 
mentioned by Hawkins.” He further said, that 
“T’rom a manuscript note which he had made in 
the margin of his Hawkins, he perceived the statute 
received the royal assent in guindina Hillarw, which 
was on the 27th or 28th of January, and might, per- 
haps, have preceded the decision referred to by 
Hankins.” 

It appears, from a review of the authorities so far, 
that the existence of this right, at Common Law, is 
at most, very doubtful; but that even if the principle 
was conceded, this right was allowed while the law of 
England confided to the sheriff and his ministers, the 
absolute and exclusive power and duty of nominating 
and returning on the panel of the jury such persons 
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as they chose to select, and when it had become usual 
for outlaws, traitors, and felons, through the contri- 
vance or inadvertence of these officers, to foist them- 
selves into the panels to effect oppression, or other- 
wise pervert justice ;—that, to prevent these evils, 
the justices resolved, (Parliament enacting a similar 
provision about the same time,) that such objections 
should be available by plea in abatement. If it re- 
main doubtful whether the resolution, or the statute 
preceded, such as I have described were the evils to 
be guarded against, a necessity which has no exis- 
tence under our law. Our panels, as we have seen, 
are subjected to a more effectual scrutiny than those 
in England, as prescribed by the statute of 3 Henry 
VIII, and which we have also seen had, in the opin- 
ion of the English Judges, the effect to supercede the 
necessity of, and exclude the right to plead this 
matter in avoidance. 

To shew more definitely the manner in which our 
juries are scrutinized and selected, reference may be 
had.to the statute," where it is provided, that, on each 
return of the sheriff to the clerk of the Circuit Court, “Ai Dis-*8. 
of a list of the freeholders and house-holders within 
the county, the judge of the county court, with the 
commissioners, clerk and sheriff as aforesaid, shall, on 
aday appointed for the purpose, assemble at the court 
house of the county, and select from such list, such 
persons as they or a majority of them may deem qual- 
ified to serve on juries, and the names of the persons 
80 selected, shall be put into a box to be kept by the 
clerk for that purpose; and the persons thus. selected 
shail be liable to serve on juries ; and shall be further 
chosen by lot, in the manner prescribed by a previous 
statute. 

It is true, that the English statute referred to, of 
Henry IV, did not express the right to plead matters 
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of this kind in avoidance; it virtually secured the right, 


by declaring all indictments otherwise found, null and 
void, and to be for nothing held. It is equally true, 
that the subsequent statute of Henry VIII, did not 
expressly inhibit this right of pleading, yet it denied 
it by sufficient implication, when it declared that the 
panel reformed as therein directed, should be “ good 
and lawful.” Both these points of construction have 
also been well established by the uniform current of 


*Hawk. book English decisions. Hamwhins* also maintains these 


positions in nearly the same language already quoted 
from Bacon. He says, “It hath been resolved, that 
the statute of 3 Henry VIII, doth not take away the 
force of the above recited statute of 11 Henry IV, in 
any point wherein it doth not expressly vary from it; 
from whence it follows, that if any of the jurors who 
find an indictment be outlawed, or returned by a she- 
riff or bailiff, at the nomination of any other person, 
the indictment may be avoided in the same man- 
ner as before, by force of the 11th Henry IV ; except 
such nomination be made by the Justices, authorised, 
by. 3d Henry VIII, to reform that panel.” 

From this declaration (the latter clause particular, 
ly) the conclusion obviously results, that such jurors 
as had been approved of and nominated by the justi- 
ces should be considered, in the language of the sta- 


— tute, “good and lawful men,” so far at least, as to 
_ make their indictments valid and conclusive, if objec- 


lion were not made before they were found. Then 
the farther conclusion appears to me to be equally ir- 
resistible, that as our mode of selecting the jury is bet- 
ter guarded, our lists of jurors being subjected to @ 
closer examination and purgation, than can be expect: 
ed from the English mode of reforming theirs—on 
principle and authority, the right of pleading to the 
personal discqualifications of particular jurors, who 
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have been selected pursuant to the statute, must be 
denied. 

These views of the case are no less applicable to 
the 8d plea in abatement. 

The matter of this plea—the formation and ex- 
pression of a previous opinion by the juror against the 
prisoner, must rest on the same or a less valid ground 
of objection. As respects the difference, it is, on this 
oeasion, only necessary to remark, that the ex- 
pressions imputed to the juror Waldo, might not be 
considered conclusive of his incompetency. Had an 
examination been had on chailenge of the juror, or in 
any other proper manner, it might have been found 
that the expression of the juror was inténded, and un- 
derstood only as a matter of levity or jest, or that the 
juror was prompted to it by mere rumor, and had ei- 
ther retracted the expression, or was ready to do so; 
that he had no knowledge or satisfactory information 


‘of the facts—no enmity or prejudice against the pri- 


«ner, and that he felt his mind perfectly open to con- 
viction upon legal evidence. 

But, without pursuing this point farther, I pro- 
ceed to a further notice of the right, in general, to 
plead in abatement, the incompetency of particular 
grand jurors. 

Questions of this kind, appear to have been of very 
rare occurrence in the United States. But, in the 


case of The Commonmealth vs. Smith,—the defendant. Mass, Rep. 


having been indicted for usury, pleaded in abatement, 
that one of the grand jury, Thomas Wing, being of 
the denomination of Quakers, did not take the legal 
oath as grand juror. It appears from the replication 
and demurrer thereto, that the juror being scrupu- 
lous of taking judicial oaths, had only affirmed. 
Sewall, Judge, in delivering the opinion of the 
Court, said, “ Whether an exception of this kind is 
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Gallison, 
354 


to be received at this stage of the proceedings, is 4 
question which seems not to have been finally deter. 
mined.” He further remarked, that “ Indictment 
not found by twelve good and lawful men, at the least, 
are void and erroneous at Common Law; and the 
circumstance that it was found by twelve men is stated 
in the caption of every indictment, according to the 
English forms and practice. But this formality has 
not been observed with us: and the omission is not 
to be objected to in indictments found according to 
our practice, viz: “'The grand jurors of the Com 
monwealth on their oaths present,” &c. An irregr 
larity in this respect, if it should happen, might be 
come a subject of enquiry upon suggestion to the 
Court; for, under their superintendence the grand 
jury is constituted, and must be understood to have 
the legal number of men. ‘This being the construe 
tion to be given to the record, after an indictment has 
been received and filed by the Court, no avermentt 
the contrary can be admitted as a formal plea. Ob 
jections to the personal qualifications of the jurors, o 
to the legality of the returns, are to be made before the 
mdictment is found; and may be received from any 
person who is under a presentment for any crime 
whatever ; or from any person present, who may 
make the suggestion as amicus curie.” But Quakers 
(as was held by that Court,) are capable of serving 
as grand jurors, and the affirmation by them, undet 
the various statutes, was considered sufficient. 

In U. States vs. Coolidge, after the indictment had 
been found, it was discovered that the grand juty 
had received testimony of a person not under oath, 
and this satisfactorily appearing to the Court, by a 
fidavits, the Court, on motion of the prisoners’ cout 
sel, quashed the indictment, as having been irregular 
ly found. It wasthere also ruled. that one not being 
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of the religious sect, usually called Quakers, though 
having consciencious scruples against taking an oath, 
could not give evidence on affirmation, but would be 
committed uniil he consent to take the usual oath. 

In reference tothe case last reviewed, it will be ob- 
grved, that it furnishes no principles inconsistent with 
those previously advanced; it does not question the 
competency of any member of the grand-jury, or 
sanction the plea in abatement for any such excep- 
tion. The Court only proceed, in a manner anala- 
gous to setting aside verdicts of petit juries, to quash 
or avoid an indictment for the improper or illegal 
conduct of the grand jury in finding it, not upon evi- 
dence of sworn witnesses, but upon declarations 
without the sanction of an oath. This would, doubt- 
less, have been a sufficient ground for a new trial af- 
ter verdict, if not sooner discovered. 

Other cases have occurred in Massachusetts, on 
which the prisoners’ counsel place more reliance. In 
Commonwealth vs. Parker & al.\—after a conviction .2 Pickering, 
was had for murder, a motion was made in arrest of ®* 
judgment, on the ground that J. Wythe, one of the 
grand jury, was not properly on the grand inquest, 
because the return of the venzre for the town of his 
residence, was not signed by any officer : whereupon, 
the Court permitted the constable, whose duty it was, 
and who had neglected it, (he being present, and still 
in office) to amend the return, by signing it—then 
considered the matter. 

The prisoners’ counsel relied upon the doctrine of 
Hawkins, in reference to the statute of 11 Henry IV, 
which I have already quoted: also, on a case of The 
Commonwealth vs. Davis in MS. drawn up by Dana, 
and certified by the Chief Justice of the Common 
Pleas, who was ofcounsel in the case. The facts of 
this latter case appeared to be, that Davis was con- 
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Victed, in 1794, of burglary, and after verdict, it wa 


discovered that one Locke, who served on the gran 
inquest had not been chosen as a member, but that 
the name of one Burr, who had been chosen, had 
been erased from the return of the vendre, and Lock’ 
name inserted in its place. Upon a motion im arregy 
of judgment, it was contended, on the part of the gor. 
ernment, that as there were seventeen jurors besides 
Lock, the indictment was good; to which it was ap. 
swered, and so considered by the Court, that ther 
might have been only eleven without him, whos 
greed to the bill, and that the judgment was there. 
fore arrested. 

The Court, in deciding the case of Parker et al. m 
the objection to Wythe as a juror, observed, that the 
precedents in which such an objection has prevailed, 
have generally been, cases where the juror was nol 
qualified to serve. ‘Then, noticing the statute of 
Henry IV, and Hawkins’ reference to it, the Cour 
proceeds to say, “The mischief was, that persons 
were put on the jury who were not qualified to serve- 
they were outlawed, &c. and had no right to bem 
the jury. The case referred to, of The Cominom 
wealth vs. Davis, proceeds on this same principle,’ 
&c. But, “the present case is very different. Here, 
there was no objection to the qualifications of the ju- 
ror. He was entitled to be drawn as a grand juror, 
and he was drawn, and had notice and attended, and 
was sworn and allowed to act with the grand jury.’ 
This opinion further remarks—‘It is objected, that 
there is a difference between traverse jurors and grand 
jurors, because traverse jurors may be challenged. 
The books ee that grand jurors may also be chal- 
lenged. —But, there is a difficulty in the case, fora 
bill may be found against a person who has not been 
recognised, and who has no opportunity to challenge 
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The case of The Commonwealth v. Smith'—if we should Mase. Rep. 


adopt the remarks there made on this subject, totheir’ 
fullextent, would put an end to this motion in arrest,” 

&c. In as much, however, as the doctrine of Smzth’s 

case, on this point, was not necessary to be applied, and 

the case in which it was expressed, was determined on 

another point; and because the Court had some doubts 

of its correctness in all cases, they decided Parker's 

case on the ground that Wythe was properly quali- 

fied to serve on the grand jury ; and that the consta- 

ble was properly allowed to amend his return. 

It may be remarked, with respect: to the case of 
Davis, (admitting it to be correctly reported,) that it, 
in no degree, conflicts with the principles I have 
maintained. Loci, whose name was foisted into the 
return, having never been chosen on the grand jury, 
surely could not, in fact, or legal contemplation, have 
the slightest claim to the character of a good and law- 
ful juror, but the return of the venzre, in reference to 
him, had been grossly falsified, and of course vitiated. 

Parker’s case is entitled to little, if any more, con- 
sideration. ‘The juror’s authority to serve, was deem- 
ed sufficient,on objection merely, that he, did not ap- 
pear from the venzre, to have been summoned. It is 
true the Court intimated, a doubt of the correctness 
of the remarks in Szth’s case, but decided nothing 
in reference to this question ; nor do they appear to 
have investigated the subject, to have considered the 
effect of the English statutes, to which I have referred, 
or the influence due to statutory reformations or pur- 
gations of jury panels, such as provided in England, 
or in this or any other State of the Union. I consi- 
der the law sufficiently settled to exclude the right to 
except to the personal qualifications of the persons se- 


‘lected, summoned and sworn on the grand jury, as 


prescribed by statute, after indictment found, and to 


133 
it was 
1t that : 
1, had | 
Lock’s 
arrest 
esides 
aS 
there 
Tho 
there. | 
al. | 
at the 
railed, 
aS not 
ite of 
Court | 
TSONS 
rve— 
be on 
29:20N- 
iple,’ 
Here, | 
he ju- 
juror 
1, and 
uty.” 
that 
rrand 
nged, 
chal- 
for 
beet 


134 


CASES DETERMINED 


BOYINGYUN TS. THE STATE. 


bind us so to declare it, whether we approve of the 


‘policy or not. But, to examine the question on prin- 


ciple, the impolicy of allowing the pleas in question, 
appears to me obvious. it must be conceded, that if 
the right exists, it must apply in ail cases, as well for 
misdemeanors and inferior felonies, as for capital 
crimes. If a knowledge of the intended prosecution, 
by the accused, or his } presence in Court, be held ne- 
cessary to exclude the right, as contended in argn- 
ment, this is more common and more generally to be 
expected in capital crimes than in charges for infe- 
rior offences. If akenage furnishes a ground for avoid- 
ing an indictment, it would seem that want of age, 
want of house-hold or free-hold, must do the same; 
then various other disqualifications must stand on the 
same principle, requiring the trial of distinct issues 
on evidence, the necessity of which could not be an- 
ticipated. ‘The same consequences must result from 
various grounds of exemptions from serving on juries, 
or the latter must be distinguished from the former, 
and in some cases the distinction would involve much 
difficulty. But the consideration, that want of the 
strict legal qualifications in one or more of the grand 
jury, has no necessary tendency to prejudice the ae- 
cused ; that it can create no presumption that one 
expecting to be indicted, would choose to exclude 
such person from the jury, if present with the know- 
ledge of the objection, inclines me strongly against the 
policy of allowing such defence. I would cheerfully 
submit to all the delay and embarrassment, that 
could arise from such acourse of practice, if demand- 
ed by motives of true humanity or justice. Our ju- 
ries being selected by, and in the presence of the se- 
veral sworn officers of the county, as already shewn— 
all presumed impartial, and intended to pass on all 
bills preferred during the term of the Court, there can 
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scarcely be a motive or danger of oppression. ‘The 
objections, generally, that would be available in one 
case, wonld be the same in all: many indictments 
may be found by a panel, containing, among others 
unexceptionable, one or two men wanting the requi- 
site qualifications ; most or all the persons indicted, 
may have known this, or have had every opportunity 
to know it—all remain indifferent or silent: after- 
wards, perhaps at a subsequent term, after the sta- 
tute of limitations has barred the commencement of 
new prosecutions, (in cases subject to limitation) one 
concludes he can derive some advantage (delay at 
least) by abating the indictment against himself—he 
succeeds—others follow the example, and every indict- 
ment is quashed, on a ground that could do injustice 
to no one, and would never have been claimed, but 
with a hope to delay or defeat the objects of the law. 
If finding an indictment could operate as a conviction, 
I would be more disposed to demand of the Court 
and its officers, all vigilance in scrutinizing the jury, 
and none from the accused : but, in as much as in- 
dictments, when found, are but legal accusations, in- 
tended to shield individuals from frivolous or malici- 
ous prosecutions, and to subject them to trial, only on 
strong presumption of guilt—as, afterwards, they are 
secured in the right to an impartial public trial before 
the Court, and by a jury strictly scrutinised—enti- 
tled to be confronted by the witnesses against them, 
with the full benefit of all witnesses in their favor, and 
of counsel in their defence—I cannot apprehend dan- 
ger of oppression from grand juries, constituted as ours 
are required to be. 

The admitted privilege of any and all persons, to 
challenge incompetent jurors, at any time before in- 
dictment found, is sufficient to prevent all material 
abuses of this kind. If, however, the indictment be 


135 
the 
‘on, 
at if | 
] for 
pital 
‘ion, 
| ne- 
> be ; 
nfe- | 
oid- 
Age, 
ne; 
the 
sues 
an- 
rom 
‘es, 
ner, 
uch 
the 
and 
ac- 
one 3 
ade 
the 
lly 
hat 
nd- 
ju 
an 


136 CASES DETERMINED 


BOYINGTON US. THE STATE. 


Gallison, not predicated on evidence, as in Coolidge’s* case ;%or, avo 
if it be falsified by a change of the selected jurors, or ff gra 
the fraudulent insertion in the return of the venire, § alie 
of an im proper name, as in Davis’s’ case, then the. § qua 

question is essentially different: it is not an ¢ndict. agi 

of this volume. ment as prescribed by law, and of course should be § cipl 

) subject to avoidance on plea, or motion properly sus. 1 
tained. mad 

It would certainly involve great inconsistency, to § #1 
maintain, that the circumstance of a grand juror hay. & disa 
ing been an aken, should be adjudged sufficient to & opin 
avoid an indictment after found, when, if one equally & in v 
objectionable, serve on a petit jury, which returnsa § the: 
final conviction in either a civil or criminal case, (the — the 
fact being unknown until after the trial,) the verdict J 10 € 
can not, for this cause, be disturbed. ‘The latter, ] — mat 

-uuderstand to be the true principle in either case; — %e, 
that such objection can only be made by challenging — true 
the juror before the trial—(See Hollingsworth vs, & * pe 

«4 Dallas 352. Duane.’) one 

Notwithstanding we have neither the information § the: 
of facts in evidence, or any legal authority to investi- J mull 
gate the guzlt or innocence of the prisoner ; but only § ase 
to determine the isolated questions of law, reserved § &. 
by the record for our revision, it is ever extremely — 1 
painful to decide against the accused, on a question & llth 
vitally affecting him; but Judges can exercise no — ™ t 
mercy or discretion, beyond their opinion of the law. § form 

In the opinion of a majority of the Court, the judg- § offic 


ment must be affirmed. that 
| eithe 
By Mr. Justice THornton. ques 


The question which has been referred to this Court, [ Hates 
by the Judge who tried the prisoner, is simply this: | With 
can he, after the indictment has been found, return- | 'Y of 
ed into Court, accepted and filed, plead in bar, or that 
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avoidance of that indictment, that one or more, of the 
grand inquest of the county, who preferred it, is an 
alien, or labors under any other, of the various dis- 
qualifying objections, which affect the competency of 
a grand juror. I think he can not, either upon prin- 
ciple or precedent. 

The first case in which we find any attempt was 
made to plead such matter, is referred to by Hawkins, 


disallowed ; and that author says, it is the better 
gpinion, that those decisions, after that referred to, 
in which such plea was allowed, were made under 
the statute of Henry IV, which expressly declared 
the indictment thus found to be null and void, and of 
no effect. The argument to sustain the plea of such 
matter, is, that upon common law principles, alien- 
age, dc. disqualifies a juror. Now, this:is equally 
true of the alien, &c. whether he bea grand juror, or 
apetit juror; and if the finding of a bill by such an 
me makes the indictment void, by parity of reason, 
the finding of a verdict by such an one, would also be 
null and void. Yet it is well settled, that in such 
case, the verdict can not for that cause, be impugn- 
ad. The principle which governs in both instan- 
cesin this country, where we have no statute like 
lith Henry IV, is, that the tribunal to decide 
m the matter must be challenged before it per- 
forms the function, for which it was constituted. The 
office of a grand jury is to prefer the charge, and 
that of the petit jury is to try it. After the action of 
either is completed, their competency to act, is not 
questionable. The action of the grand jury termi- 
hates with the filing of the bill—that of the petit jury, 
with the rendition of the verdict. So far as the safe- 
ty of the citizen is involved, it cannot be pretended, 
that it is less important to overhaul the verdict, than 
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to set aside the finding of the indictment: for. thie Jap 
ter only prefers an accusation, whilst upon the other, 
depend emphatically, the issues of life and death, 
The only reason for any distinction in the two cases 
which can be urged with any degree of plausibility, 
is, that,in the case of the petit jury, the party hasa 
better opportunity of challenging, than in the othe 
In both cases, all the books agree, that there is a fal] 
and fair opportunity to do so, which was practically 
illustrated in the trial of Burr. ‘The interest which 
is felt in the case of the grand jury, is not commonly 
so incentive as to induce its exercise, and hence i 
is rarely done: but that does not vary the essential 
nature of the case. This principle, which relates o- 
ly to the competency of the body, whether grand, a 
petit jury, should not be confounded with another, 
which relates to the competency of the testzmony, upm 
which the actionof the body is founded. In the lat 
ter case, the doctrine is, that where the evidences 
incompetent, the action had upon it, is a nullity, and 
may be availed in the appropriate mode peculiar to 
each. In the case of a verdict found, by. a motion 
for a new trial addressed to the Court, and in cased 
indictment returned a true bill, by- appealing to the 
same tribunal, either by motion, or by plea, according 
to the practice of the Court. 

The decision of this Court, now pronounced, at- 
verse to the allowance of the pleas of alienage, &. 
after indictment filed, I apprehend to be, the doctrine 
of the common law, which, both in civil and crim 
nal matters, is in full force in this state, so far as not 
incompatible with the genius of our political institu 
tions, unless altered by statutory enactment of out 
own legislature. The application of the principle, is 
I think, entirely obligatory upon us, and if it be wr 
wholesome, which [am far from conceding, the ap- 
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plate remedy is to be applied by another depart- 
ment.of the government. I would venture to pre- 
dict, that a statute conferring the benefit of pleas, of 
the character refused in the Court below, upon pri- 
gners ; whilst the correct organization of our grand 
jwy, is secured by so many guards, as our present =; 
laws afford, would result rather in the obstruction of 
wndign punishment, than in the protection of perse- 
cuted innocence. 

I concur in the affirmance of the judgment, with the 
Chef Justice. 


Mr. Justice Hrrencock, dissented. 
Iam not able to concur in the opinions just deli- 
vered. I think the plea of alienage should have 
been allowed, and that too, notwithstanding the plea 
of misnomer. 
That plea should not, I think, have been received. 
Itisnot a good plea at Common Law, in a case of fe- 
lny ; because the proceeding in such case is against 
the person of the prisoner, by whatever name he may 
le distinguished.* We have no statute, as in Eng-.3Bacon’s In. 
land, allowing it, and a middle name, or the initials of &:* 
me, cannot be pleaded in abatement, even in a civil 
case. This being the case, I would not, in a capital. 94, 
case, deprive the party of a second legitimate plea in 
abatement, though the first immaterial one had been 
allowed by the Court below, and had been found a- 
gainst him. 
By our statute, a “grand jury of a competent num- 
ber of good and lawful men, of the county where the 
Court is held, shall be returned and empannelled 
agreeably to law, to attend each term of the Circuit 
Court." By the Common Law, these “ good and ‘Aik. Dig-243. 
lawful men,” must be citizens: they must not be 
“aliens, villeins, outlaws, either in criminal or perso- 
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nal actions ; persons attainted of treason or f@lony; 
or persons conyicted of any species of crimen falsi 
as conspiracy, or perjury, which may render them 
*1 Chitty’sCr. infamous,” and any person returned on a jury obnoxi. 
Bacon's, Abe, US to any one of these objections, may and will, a 
75. the suggestion of any person, before bill found, ber. 
» 3 Bac. Abr. jected.” 
- This right, so far, it is admitted, exists at Com 
©1Cr.L. 207,mon Law, and Chitty* says, it may also be done af 
_ ter bill found, by plea in avoidance ; and he referst 
ch pie Hankins,’ who states, that it is doubtful whether this 
right exists at Common Law or by the statute of 1] 
Henry IV, chap. 9. He refers also to Bacon, Jurtes A. 
But, he says, the exceptions must be taken before in 
dictment found. ; 

This statute, after reciting that inquests had bea 
taken at Westminster, by persons not returned by the 
sheriff ; by persons outlawed; by persons who hai 
fled to sanctuary for treason and felony, declares that 
all such indictments so made shall be null and veil, 
and for nothing held. This statute does not embrace 
aliens, and no case can be found in England, whew 
the question has been made. It could not, of cour, 
arise on any one of the other qualifications since the 
statute, and we are left to decide the question, mare 
upon principle than authority. 

The case of the Shearers, alluded to, shews, thi 
the Judge there had his doubts, as well as Hawkins 
The only case to be found, of adecided opinion, is thatit 
9 Mass. R. This was a dictum of Justice Sewall, ant 
the reason, to wit, that to allow the plea would cor 
tradict the averment in the indictment, that “the ju 
rors were good and lawful men,” does not seem to & 
entitled to much weight. Its correctness was que 
tioned by the Court in a case in 2d Pickering. 

In England, by the statute of the 3d Henry Vill 
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the justices reform the panel returned by the sheriff, 
by putting off such as are disqualified, and adding 


‘others in their place. It has, however, been decided, 


that this act does not repeal the act of the 11th Hen- 


ry IV, where it does not conflict with it, and there- 


fore, an indictment found by an outlaw, or person 
turned at the instance of any person, (except of. the 
justices) may still be abated on plea as before the 
statute: neither statute authorises the plea; it is al- 
lowed to carry into effect the provisions of the statute 
which declares the indictment void. 

It is true, our laws regulating the formation and 
selection of juries, is more guarded than in England. 
It requires, every two years, a list of free-holders and 
house-holders to be returned by the sheriff to the circuit 
court clerk, which are placed in a box, and the panel 
isdrawn from this box by the sheriff and clerk, and if 
itappear that a person, whose name is drawn, has re- 
moved from the county, or is. deceased, his name 
shall not be included in the panel, but no other pow- 
er is given to reform the panel : aliens and felons may 
be there, and may be returned. In this particular, 
the power does not extend as far as it does in Eng- 
land. 

Is our law then, so guarded that no objections ought 
to be allowed after bill found? If, indeed, the pre- 
sumption is, that the law has taken sufficient care of 
the interests of those who may be indicted, (and every 
man in the community is liable to be,) why is an ex- 
ception to be allowed before bill found? Yet it is 
clear, that any one of the objections known to the 
Common Law, may be made by any person as amit- 
cus curi@, before bill found, and the person objected 
to will be discharged. 

If the plea is not allowed, this consequence follows, 
that a person, before bill found, may, upon sugges- 
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tion, purge the jury, as long as he can find upon it 
persons disqualified ; but after he is indicted, even 
though it be for a capital offence, he can alledge no- 
thing against the panel, though every person on it 
on be, in fact, disqualified. Does this seem rea- 


‘Bonable or just. 


In England, by statute, a person who procures 
himself put upon a jury, or who has been put on at 
the request of another person, will make the bill void, 
though he may be qualified im other respects, and 
though there may have been a competent number of 
persons beside him on the jury, who were qualified, 


<3 Bacon's Ab. and g@ho concurred in finding the bill.* Is not the 


principle of the objection, to be found in the Common 
Law, and does it not exist properly then, without the 
statute. 

The distinction taken, as to the time when an ex- 
ception can be made, precluding it after an action by 
the grand jury, and the analogy which is attempted 
to be drawn between this case, and that of exceptions 
to the petit jury, which are not allowed after verdict, 
does not hold. ‘The analogy fails when the reason 
fails. In the case of the grand jury, the defendant 
has never been called to except, until bill found. In 
the case of the petit jury, he has had his day for ob- 
jection ana selection. There must be an end to the 
prosecution ; and when the party has had his day of 
objection, he must submit. 

The true and safest rule, to my mind, is this, that 
when a bill has been found by persons who, by the 
Common Law, are disqualified, it should be held void 
upon plea, and the defendant should not be held to 
answer an indictment proceeding from so vicious @ 
source. By adopting the other rule, the act is made 
to sanctify the means, and the party looses his 
right to object, for not having done so before he 
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had a motive, and on being arrested, though he can 
shew that the accusation has proceeded from aliens, 
felons, and persons packed upon the jury by fraud, he 
is told that he is too late—the accusation has puri- 
fied the accusers, and he cannot be heard. 

Even in a civil proceeding, a person is permitted 
to except to the illegality of a proceeding, until he 
waives the right ; much more then should this right 
be held sacred in a criminal case, where it is said a 
man cannot waive his rights. 

But, public policy and convenience, it is said, for- 
bid this proceeding: What principle of public poli- 
cy can be more sacred than that the sources of jiistice 
should be pure? and wherein is the inconvenience 
greater after bill found, than before? A bill is found 
to-cday—the defendant is put upon his trial to-mor- 
row—he can alledge nothing against the grand jury, 
when the next entry on the minutes may be an order 
discharging the same jury, at the suggestion of any 
idle bye-stander who may chance to come into Court, 
and against whom no charge is made. Ought not 
the Court rather to say, that indictments found by 
persons not “good and lawful men,” shall be “ re- 
voked, annulled, void, and holden for none forever.” 
IfI am to be put on trial for my life, let my accusers, 
at least, be dont et legales homines. 

The want of authorities in favor of the plea, is sug- 
gested as an argument against it. I infer the oppo- 
site. There are cases so plain, that precedents can 
not be found shewing their having been contested. 
The point could not be made in an appellate Court, 
unless, as in this case, the plea was denied. It is 
hardly possible that a case never occurred, but it is 
possible—may be quite probable, that the plea was 
never before denied. 

Indictments have beea quashed, and nolle prose- 
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qui’s have been entered for irregularities, much less 
than this. 
“In 2d Mason, Judge Story quashed an indictment 
because it appeared on ¢rva/, that a man had given 
vidence before a grand jury, who had (though nota 
<< been affirmed, he having conscientious seru- 
ples against taking an oath. 

In 2d Pickering, a bill was quashed, because found 
by a person, one of the grand jury, who had been 
substituted for one of the regular panel, as a matter 
of convenience to the regular juror; and I presume 
hundreds of cases have occurred where the prosecut- 
ing Officers have entered nolle prosequi’s, on suggestions 
of irregularities, not even affecting the jury. Hence 
the want of decided cases to avail us in the investiga- 
tion. The inconvenience is trifling—it is- preferred 
even in pleas of mésnomer. A new bill can be found. 
If necessary, the jury can be reformed, and the pro 
ceedings can be had without a suggestion of a defect. 

By this course, and by always listening to any sug- 
gestions which will shew, that the grand jury must 


always be not only pure, but above suspicion, you re 


move the temptation to corruption, and keep it, what 
it was always intended to be, the grand inquest of thé 
county, composed of “ good and lawful men—as rea- 
dy to reject unfounded charges, affecting the life, li- 
berty, and character of the citizen, as it will be to de- 
tect crime, whenever it exists. Let the sources from 
whence justice emanate, be always pure, and the law 
can look crime in the face, and punish it without 4 
blush. I cannot imagine, that a rule which, for all 
practical purposes, has been exploded in England, 
since the time of Henry IV, and when it is doubtful 
whether it ever existed at the Common Law, is fit to 
be applied under the liberal and enlightened policy of 
the present age. 
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CALLISON, etal. versus LEMONS. 


and cannot assess separate damages. 

Aplea being double, (provided it contains any one substantial defence,) is not 
adefect of substance ; but is a redundancy which, whether of good or bad 
matter, will not vitiate. 

Objection to the time of filing a plea, is waived by a demurrer thereto. 


Aplea, to an action of trespass, assault and battery, that the assault and battery 
were committed beyond the jurisdiction of the Court, is not available. 


Aplea, alleging that the defendants were serzed with process out of the county of B, 
in the Cherokee nation, held bad, without the further averment, that the de- 
fendants were not residents of the county of B—as by the act of 1918, process was 
authorised to be served in Indian lands, upon any one, resident of the county, 
from which issued. 


Lemons commenced an action of trespass, assault 
and battery in the Circuit Court of Blount, against 
the plaintiffs in error. Fields, one of the defendants 
below, filed a plea in abatement, averring, that he 
was not resident of the county. of Blount, but of the 
Cherokee nation, out of the limits of said county, 
where process was executed upon him. ‘The other 
defendants joined in a plea of like character, but which 
oly alleged that the assault and battery were com- 
mitted out of the jurisdiction of the Court, and that 
the process was served out of the county of Blount. 

The Court below, sustained a demurrer to all the 
pleas, and no further plea being offered, a judgment 
by default was taken against the defendants. 

On executing a writ of inquiry, the Court instruct- 
ed the jury to render a joint verdict against all the de- 
fendants, which was done accordingly. 

A writ of error being taken here, it was insisted, 

Ist. That the Court erred in its instructions to the 
jury, to render a joint verdict against the defendants. 


19 


Inan action of trespass, assault and battery, against several, the jury, apon exe.» 
ecuting a writ of inquiry, must find a joint verdict against all the defendants, . 
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‘ 2d. That the Court erred in sustaining a demurrer 
to the pleas in abatement. 


Peck, for Plaintiff—cited Ala. Rep. 380—1 Lord 
Raymond, 509—Comyn’s Dig. Pleader. 
Ormonp, contra.—1 Stent. 521—5 Bur. 2792. 


By Mr. Justice THorNTon : 
This was an action of trespass, assault and battery, 
brought against the plaintiffs in error, by the defend. 


ant, in the Circuit Court of Blount county. The f the 
plaintiffs severed in their pleas: Fields, one of them, — Ww 
pleading alone in abatement; and the others uniting B «ft 
in a similar defence. A demurrer was taken, and — SU° 
sustained to both of those pleas, and the plaintiffs in § he: 
error failing to plead over, a judgment by default was Fp" 
entered against them, and an inquiry of damages hai — ml! 
by the jury, and judgment of the Court thereon. Co 

The cause is here by writ of error, and the assign. § !@ 
ment questions the legality of the judgment sustain fF sd 
ing the demurrer; as also a charge of the Court  — 
the jury, whilst executing the writ of enquiry. As — ™@ 
to this last point, there can be no doubt that the i 
charge of the Court, which was, that the jury must > ti 
finda joint verdict againstall the defendants, and could § 
not assess separate damages, was entirely correct. han 

I will proceed then to consider the other error a — | 
signed, which involves the validity of the two pleasin | 
abatement. The plea of the defendant Fields, 1 — 
think, is substantially a good one. The objection to 
it, for the time of filing it, was waived by the demu — ® 
rer: and its alleged duplicity, is a defect not now — 
available, because of our statute of jeofails, which v 
gives to all demurrers the effect only of general dee | 


murrers ; and the plea being double, provided it con- 
tain any one substantial defence, is not a defect of 
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substance ; but is a redundance, which, whether it 
be of good matter, or bad, does not vitiate. Uvtile, per 
inutile non vitiatur. This plea contains, though-blend- 


Lord ed, with other matters, these positive averments, viz: 
That the defendant at the impetration of the writ, 

2. was not a resident of the county of Blount, but of the 
Cherokee nation, out of the limits of the said county, 
and out of the jurisdiction of the Court ; and that the 

ttery, B said writ of capias ad respondendum was executed up- 
fend. & on him, without the limits of the said county, and of 
The § the jurisdiction of the Court. Now, the demurrer 
them, f which admits these facts, can only be sustained by 
iting affirming the proposition, that a defendant can be 
and — sued by a process from the court of a county in which 
ffs in & he does not reside, and be arrested in virtue of said 
twas — process, by the sheriff of that county, beyond its li- 
s had — mits, and beyond the limits of the jurisdiction of the 
‘ Court, of which he is the ministerial officer. This, 
sign- § | apprehend, cannot be maintained ; so, without con- 
stain. & sidering the other matters embraced in this plea, we 
rt  — conclude, that it was good, and of course, that there 
As — was error in the decision of the Court, adverse to it. 

- the With regard to the plea of the other defendants, I 
must — think the demurrer was properly sustained. It discloses 
sould § nofacts which authorise the conclusion, that the ser- 
+f. vice of the process, which it seeks to abate, was not 
ras — lawful. The plea contains but two distinct facts ;— 
asin — ‘ust, that the assault and battery complained of, was 
is, 1 | committed out of the jurisdiction of the Court ; which, 
mto — ‘this being a transitory action, is wholly immaterial, 
mur — ¢ither in bar, or abatement; and secondly, that the 
now — Pfocess was served out of the county of Blount, in the 
hich § Cherokee nation. Now, this latter fact, does not 
de- § prove the service to be bad; without the additional 


averment, that the defendants were not residents of 


the county of Blount ; for, by the act of 1818,* pro- qi; is? 


§ 115. 
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cess was authorised to be served in the Indian lands 
upon any resident of the county from which the writ 
was issued. 

The judgment must be reversed, and the cause m. 
manded. 


M'ELYEA versus HAYTER. 


The act of Congress of 29th May, 1830, granting pre-emptions to settlers on pat 
lic lands, having expressly inhibited all assignments and transfers of the righ 
of pre-emption, prior to the issuance of the patent ; a power, executed wih 
authority to convey land entered under that act, when the patent shouldy 
sue, was held to be but a circuitous evasion of the act of Congress, and em 
sequently, void, and that a title obtained under such power, was illegabani 
inoperative. 

Semblo—that the principle would not necessarily be the same, if, a bond, cond 
tioned to make titles to the land, had been executed, and ratified by an ézia, 
tion of the conveyance, after the patent had issued ; the Jatter would have. const, 
ted a new contract—although the penalty of the bond itself, or damages for 
its breach, might not have been recoverable. 


This was an action of trespass, to try title, brought 
by Hayter, in the Circuit Court of Jackson. The land 
in controversy, had been entered by McElyea, under 
a pre-emption law of Congress, passed on the 20th 
May, 1830. Previous to the issuance of the patent 
to McElyea, he executed a power of attorney to ome 
Campbell,authorising him to convey the land to Hay: 
ter, when the patent should issue. Campbell, in put 
suance of the power, executed the conveyance for the 
land, and this action was brought to recover posses 
sion. McElyea offered, on the trial below, to show, 
that he had verbally revoked the power to Campbell: 
the Court, however, rejected testimony of this. fact, 
and. a judgment was rendered in favor of Hayter. 

This case was brought here, by bill of exceptions. 
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lands, McCuunc and Suortrince, for Plaintiff— 
he writ Contended, that there was no such contract. as 


would entitle the plaintiff below, to an action to try 
tile. The case is a very plain one. Can it be pre- 
tended, that to bring this case within the act of Con- 
gress, we are tospell out, and show by word and let- 
ter, that the paper was a transfer? Surely not. If 
the law has any meaning, we must be governed by 
its intent, its reason and spirit, ‘This action is in the 
nature of an action of ejectment. In that action it 
isa well known principle, that the plaintiff must re- 
cover on the strength of his own title, and not on the 


On 

‘he weakness of that of his adversary. ‘This principle 
applies here. ‘The plaintiff must show a clear chain 
andém @ of title, valid and legal in every part, or he cannot 
legal B recover. Here, there isa part of the chain of title 


that is broken. Campbell could confer no title but 
what he had received. He had received no transfer 
of title ; or whatever pretended title he had, it was 
received at a time when no transfer whatever was 
permitted by law. If there was no legal transfer 
then, there was nothing which could be carried out 
and perfected afterwards. But, it is said, that if the 


under § person entitled to pre-emption, had given a bond for 
29h F title,.a deed of conveyance given in pursuance of such 


bond, would have been good; and it is contended, 
that that is a similar case to this—that the title made 
by the agent, authorised by power of atorney, is-as 
good as if made by the party himself. We say no: 
There, there would have been consent; here, there 
‘was no consent, but the deed was made against the 
consent of the party entitled to pre-emption. Can an 
act which conferred nothing, become something af- 
terwards by a subsequent event, the patentee object- 
ing all the while? All presumption of subsequent 
assent, is rebutted*by the fact, thut the patentee op- 


149 
USE Fo. 
an exica, 
e. consti, 
nages for 
ought 
e land 
patent 
one 
Hay- 
pur: 
or the 
show, 
bell: 
fact, = 
ons. = 


CASES DETERMINED 


M’ELYEA US. HAYTER. 


posed the deed of assignment. Congress, in prohi- 
biting a transfer, intended to prohibit any and every 
means of passing the title. ‘There could be no fie. 
tion which would authorise a title to be passed from one, 
whom the law had said should not be permitted to 
part with it. This would be but a subterfuge t 
_ evade the law. ‘There are fictions of law permitted; 


ins 
such are those in ejectment, and in fine and recove ag 
ry; but they are permitted only to support, and not B 4] 
to overturn the great principles of law. But to allow B sl 
the imaginary fictitious state of the title here suppose Bde 
ed, would be to overthrow the grand object which § tif 
Congress had in view. the 
Suppose both parties to have been equally culpe F ag 
ble in attempting this mode, to make a sale inter § th 
dicted by law, who stands in the best situation! 
Certainly, the possessor. In pari delicto melior est 
conditio possidentis. M 
If this land had been given up in pursuance of the 29 
deed, the case might have been different; butthede § tic 
fendant below being in possession, the plaintiff had B pa 
clearly no right to recover. th 
vl 
S. Parsons, contra.—The act of Congress which Fh: 
declares void all transfers and assignments made pri — H 
or to the issuing of the patent, is in restraint of free — ci 
dom of alienation. Itshould, therefore, be construed § th 
with strictness. Let it be so construed, and it cannot F ta 
extend to thiscase. The power of attorney was not — fa 
a,transfer ; no transfer was made until after the issu- J |! 
ance of the patent. If the party entitled to the pre Ftc 
emption had given a bond before the issuance of the > « 
patent, and a deed afterwards, in pursuance of that § 
bond, whatever might be said of the bond, the deed J f 
would surely be good. That case is, in principle, F 
like the present. Here, the conveyance was made by fF a 
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one having received authority to convey; it is the 
same as if the conveyance had been made by the par- 
ty himself. 


By Mr. Chief-Justice Sarro.p: 

The action is trespass, to try titles. The suit was 
instituted in the Circuit Court of Jackson, by Hayter, 
against the plaintiff in error, to recover possession of 
a half quarter section of land, in the district of land 
subject to sale at Huntsville: also, damages for the 
detention. A recovery was had in favor of the plain- 
tiff below, according to the object of the suit. On 
the trial McElyea excepted to the evidence offered 
against him, but his objections were overruled, and 
the evidence was admitted. 

This is the cause now assigned for error. 

Ir appears that the land in question was entered by 
McElyea, under the act of Congress, passed on the 
9th May, 1830, entitled “An act to grant pre-emp- 
tion rights to settlers on the public lands ;” that the 
patent issued to him on the Ist of June, 1831, in 
the usual form. It also appears in evidence that pre- 
vious to the latter date, in September, 1830, McElyea 
had executed his power of attorney to one William 
H. Campbell, authorising him in the name of the prin- 
cipal, toexecute adeed of conveyance to Hayter for 
theland in question, so soon as the patent should be ob- 
tained for the same. The evidence discloses the further 
fact, that subsequent to the date of the patent, in June 
1832, the deed of conveyance was executed pursuant 
tothe power. It is also shewn, that McElyea offer- 
ed proof on the trial, that previous to the execution of 
the deed he verbally revoked the power of attorney, 
forbidding Campbell to execute the conveyance ; 
which proof the Court rejected. All these documents 
appear to have been legally executed and recorded ; 
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except so far as relates to the capacity of the parties t 
contract concerning the subject matter, at the time of 
contracting. 

The act of Congress referred to, under which this 
entry was made, after granting the right, and pre | 
scribing the mode by which the settlers could avail 
themselves of its provisions, declares “ that all assign. 
ments and transfers of the right of pre-emption, given 
by this act, prior to the issuance of the patents, shal] 
be null and void.” ‘This inhibition is -peremptory in 
its terms. ‘The policy of the restriction, unquestion 
ably was to protect the objects of the statute from the 
imposition or oppression of speculators or capitalists, 
The circumstances which alone could confer this 
right of pre-emption on the settlers, their occupaney 
and cultivation of the public lands, pre-supposed them 
to have been indigent, and within the grasp of money 
holders. The right was about to be vested, without any 
previous negociation on the part of those who wereim 
tended to be benefited by it, when it might well have 
been apprehended, as doubtless it was, that many, in re 
mote parts of the Union, would for some time remain 
ignorant of their rights, or of the requisites to estab 
lish them; and would not therefore duly appreciate, 
them. ‘The presumption also was well warranted, 
that many might, previous to the passage of the aet, 
have assigned or transferred the right, while it re 
mained merely in expectancy; and that by these 
means, the actual settlers might be deprived of the 
intended bounty. Hence it was, that the govern 
ment, while granting the right of pre-emption, abso 
lutely interdicted the assignment and transfer of it, 
prior to the issuance of the patent, by declaring all 
such assignments and transfers “null and void.” 

Now, does not the power of attorney clearly imply 
a contract, assigning and transferring the right of pre- 
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emption in this case, at the time of its execution, 
which was long prior to the issuance of the patent? 
It was also previous to an act of 1832, supplementa- 
ry to the former act, which removed the restraint, by 
providing that after that time, all persons who had 
availed themselves of the right of pre-emption under 
the former act, might assign and transfer their certi- 
ficates of purchase or final receipts; and that the pa- 
teats might issue for the lands in the name of such 
assignee. At the date of this latter act, Congress ap- 
pears to have acted on the presumption, that the dan- 
get of injustice or oppression contemplated by the 
former, had ceased ; that sufficient time had elapsed 
for all persons entitled to pre-emptions to have be- 
come informed of their rights, and to have placed 
them beyond the reach of injurious speculation. It 
is perfectly clear that one holding a certificate, or final 
receipt, for a pre-emption right of this description, 
under a transfer or assigninent, executed prior to the 
date of the latter act of Congress, could not have ob- 
tained the patent in his own name—that he would 
not, by law, have been entitled to it. 

Had this been only a power constituting Campbell 
the general agent of Mcllyea, to transact his busi- 
ness in his absence; and among other things, to con- 
vey and assign, or transfer his lands, such instrument 
would not have furnished internal evidence of a prior 
contract for the assignment or transfer of any parti- 
cular article. But, in this case, the object is special 
and definite—that Campbell should, for McElyea, 
and in his name, alien and confirm by deed, to Hay- 
ter individually, this particular tract of land; from 
which, the inference is irresistible, that a contract 
then existed for the “assignment and transfer” of. 
the same, between these persons, such as the act of 
20 
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Congress had declared should be null and void. The} out 
principle is not necessarily the same, as, if instead) equ 
this power, a bond for titles had been executed atth> — 
same time, and McElyea had afterwards, when inf adi 
possession of the patent, executed the deed pursuant} int 
to the previous void agreement. In this latter cag, § gre 
the subsequent execution of the conveyance would 
have constituted a new contract, when there wasm— mt 
. restriction against it. But if suit were broughta® by 
such bond to recover the penalty, or damages, for the 
breach, it is clear that no such recovery could be hai, 
because of the illegality of the contract, with refer 
ence to the subject matter, at the time when made 
Though it is true, McElyea could have legally 1 
voked this power, or he could have adopted and sane 
tioned it, after being authorised to alien the land; if 
does not appear that he did either; and viewingit » 
as a void or voidable instrument, he is not concluded 
by it, unless it can be inferred, that he afterwark> * 
adopted and ratified it; of which, however, theres >! 
no evidence ; on the contrary, it appears, he offered 
evidence of a verbal revocation, which the Court re 
jected. Ido not mean to say, that a parol revocation . 


could avoid a valid power, executed by deed ; butas 
this power was insufficient without a subsequent ap 
proval, adoption, or ratification, we are fully author 
ized to assume the fact, from the rejection of this ev 
dence, and the absence of any other, that there was 
none such. 
11Wheat.258 ‘The case of Armstrong vs. Toler,* is an authority 
on the principle involved in this case. It was there 
held, that where a contract grows immediately out of, 
and is connected with, an illegal or immoral act, 4 
court of justice will not lend its aid to enforce it; 
also, that if a contract be, in part only, connected 
with the illegal consideration, and groms immediately 
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d. The out of it, though it be in fact a new contract, tt ts 
stead equally tainted by tt. 
datth— . Here it is fully evident, that the circuitous mode : 
vhen in adopted to effect this assignment and transfer, was 
ursuayt — intended as an evasion of the prohibitory act of Con- 
eT Case, gress ; therefore, the title thus acquired, must be pro- a 
would — nounced null and void ; and, the judgment below 
was must be reversed, and the cause remanded, if desired 3 
ight nf by the plaintiff below. : 
for the 
be had, 
Tefer. 
made, 
ly re. 
1 sano, TURK versus SMITH & CO. | 
nd; it . 
‘ing I The judgment of an inferior Court, on a matter submitted for its inspection, 
cluded will not be reviewed, -unless a bill of exceptions, making that matter part of 
‘wards the case, and bringing it to the view of the appellate Court, has been regular- 
ere is ly taken: 
»ffered : 
irt Te In the Circuit Court of Jackson, a proceeding by 3 
cation | sire facias against bail, was instituted by Smith & 
butas § Co. against the plaintiff in error, Turk. ? 
nt ap The plea was nul tiel record—on which, after an ex- 
ithor | mination of the record, in the original judgment, the | 
‘seve & Court below, decided in favor of its sufficiency, and : 
> was | judgment was-regularly entered for the plaintiffs be- 
low. 

ority The defendant, by writ of error, brought the case 
there § into this Court, alleging a variance between the sczre | 
ut of § Jacias, and the record of judgment on which the scare 
ct, a | facias was founded: but no bill of exceptions to the 3 
2 it; | jdgment of the Court below was taken, either setting | 
cted | out the record, or showing its imperfections and va- 
ately "ance. 
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S. Parsons, for Plaintiffs. 
Hopkins, contra—Ala. Rep. 289—Ark. Dig. 61, 


§ 8—52, § 12—53, § 16. 


By Mr. Justice Hircncock : 

This is a judgment on a scere facias, against bail 
The defendant craved oyer of the bail bond; and 
pleaded nul ttel record, and that the bond is “not such 
as is required by Jaw.” Judgment was rendered it 
the Circuit Court of Jackson county, for the plan 
tiffs below, and the case has been brought here by 
writ of error. 

Various assignments have becn made here, to show 

@ variance between the sez. fa. and the record of the 
judgment in the original suit, upon which the sce. fa 
is predicated—none of which can be noticed, as that 
record is not before this Court. On the plea of ml 
teel record, the Judge below inspects the record, and 
gives judgment as to him may seem right; and t 
bring any question upon his judgment here, ther 
must be a bill of exceptions, io make the record a part 
of the proceedings of the case. That not having 
been done, the Court here, cannot look at that record. 

The second plea, as to the sufficiency of the bond, 
can, if viewed at all, be considered only in the light 
of a demurrer to the bond. ‘The Cou-i has looked 
into it with that viow. 

- Our statute requires the sheriif, in all cases requit 
ing bail, to take a bond in double the amount of the 
debt sued for, payable to himself, which he is requir 
ed to assign to the plaintiff. ‘There is no form 1 
quired by statute, but all bail is declared to be special 
bail, and is to be proceeded against by scz. fa. aftera 
return of, the body not found, on acapias. 

‘This bond describes the suit, and sets out a condi 
tion, substantially shewing what the defendant would 
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be liable for—which is, for the appearance of the de- 
fendant in the original suit, at the return term of the 
writ, “there to do what may be by law required of 
him, and not to depart the Court without the leave of 
the Court—if so, to be void, and not else.” 

The Court can discover no defect in this bond; and 
the judgment must be affirmed. 


WYATT versus AYRES AND TARRANT. 


Where one falsely and fraudulently representing himself to be the agent of 
others, prosecuted a variety of legal proceedings against A and T, and there- 
by induced them to execute their note, as a compromise,—held, 

That this was the case of a fraud, growing directly out of an immoral act, con. 
nected with, and depending upon it: and that a plea, alleging these facts, 
was a good and available defence to an action, brought to recover the amount 
of the note. 


This was an action of debt, brought in the name 
of Wyatt, against the defendants, in the Circuit Court 
of Jefferson. 

The defendants filed their plea, setting out, in sub- 
stance, that one Thompson, had artfully induced the 
defendants to execute the note sued on, as a compromise 
of certain motions which he was prosecuting against 
them, by falsely and fraudulently representing him- 
self to be the agent of the plaintifis in those motions. 

A demurrer to the plea, was overruled by the Court 
below, and that decision was assigned to this Court 
as error. 


Pecx for Plaintiff.—Do not the matters set forth in 
the plea, disclose a sufficient consideration to support 
the note? If it be contended that the compromise 
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of the motions was the inducement to the giving of 
the note, then, whether Thompson was or not, the le. 
gal agent of the plaintiffs in. those motions, is imme. 
terial. The actual compromise, was a present bene. 
fit to the defendants, and therefore a consideration, 
Powell on Con. 346—Ripon v. Norton, Cro, Eliz.88). 

The plea does not charge that any fraud by Thomp- 
son induced them to make the note payable to the 
plaintiff. It says, Thompson artfully induced them, 
without disclosing what arts were used. In the first 
place, I deny that artfulness amounts to fraud: false. 
hood must enter into and form a component part of 
every fraud. A party may act artfully, or what is 
synonymous, skilfully, without suppressing the truth, 
or suggesting a falsehood. But, if it be determined 
that artfulness possesses all the evil qualities of a 
fraud, then, I contend, the artful conduct should have 
been specifically charged—that the Court might have 
determined whether it amounted to a fraud ; and ak 
so, that the plaintiff might have traversed it by a re 
plication — The Huntsville Bank: v. Hill, 1 Stent. 218 

The plea does not aver that Thompson was, of 
pretended to be, acting as the agent of the plaintiff, 
Wyatt. The plaintiff is in no wise charged to have 
participated in the supposed fraud, or even to have 
had any knowledge of it. ‘The fraud of a third per 
son cannot be plead against the plaintiff, without com 
necting him either directly or indirectly, with its per 
petration. The plea is to be taken most strongly im 
its construction, against the defendants. The plea, 
therefore, not charging the plaintiff with any part- 
cipation in the fraud, the Court will pronounce him 
innocent.—Chit. on Pl. 521. 

Again—The promise contained in the note is un 
connected with the supposed fraud, practised by 
Thompson on the defendant : therefore, it is not taint 
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ed by it. ‘The making the note was a subsequent 
voluntary contract with the plaintiff, and distinct from 
the,one with Thompson to compromise the motions. 
Armstrong vs. Toler, 11 Wheat. 258, 272, 273— 
Tachney vs. Reynolds, 4 Burr. 2069—3 Term R. 418. 


By Mr. Justice Hircucocx : 

This is an action brought on a note, under seal, 
dated 23d April, 1830, payable 25th December fol- 
lowing, for one hundred dollars, given by the defend- 
ants, payable to the plaintiff. ‘The defendants plead- 
ed, that the writing obligatory sued on, was obtained 
from them by cow, collusion, and misrepresentation, 
by one James Thompson, in this—that the said James 
Thompson, before the making of the said instrument, 
had instituted and was prosecuting a variety of mo- 
tions in Jefferson Circuit Court, against the defendants 
and their securities, who had been sheriffs of said coun- 
ty, for failing to return, according to law, a variety of 
executions, which had issued upon judgments in said 
Court, and which had been placed in their hands to 
execute and return, according to law. ‘The pleasets 
out the motions, shewing a number of cases between 
different persons. It then states, “that the said Thomp- 
sn, by falsely and fraudulently representing to the 
said Ayres, that he, the said ‘Thompson, was the law- 
ful agent of the said plaintiffs in said motions, and was 
duly authorised to institute the same, falsely and 
fraudulently induced the defendants, upon a compro- 
mise of said motions, to execute the said instrument, 
when in truth and in fact, the said Thompson, at the 
time of the institution of said motions, and at the time 
of the making of the said compromise, and the exe- 
eution of the said instrument, was not the lawful agent 
of the plaintiffs in the motions, and had never received 
any authority from them to institute. prosecute, or 
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compromise the same. The plea further avers, that 
with a view further to deceive, defraud, and injure the 
defendants, the said James Thompson artfully solicits 
ed and induced the defendants to execute the said instru. 
ment, when he, the said James Thompson, well knew 
that the plaintiff had no interest in the same, 
and when in fact, he had no interest in the same, or 
in any part of the motions which had been instituted, 
and were pending.” 

To this plea, there is a general demurrer, which 
was overruled, and the plaintiff has brought this case 
here upon writ of error; and his counsel insist that 
the plea is bad—because, 

1. It shews a consideration for the note, to wit, 
the compromise of the motions, which was a present 
benefit. 

- 2. It says, the plaintiff artfully induced them to 
give the note to Wyatt, without describing in what 
that act consisted ; that fraud implies falsehood, and 
there may be art without falsehood: that art may, 
mean ingenuity and skill, and is consistent with truth. 
Fraud is a question of law.-'The facts must be stated 
to enable the Court to decide, whether it amounts to 
fraud. 

3. The plea does not charge that Thompson acted 
as the agent of Wyatt, and Wyatt is not charged as 
participating in the fraud. 

-4. 'The promise contained in the note, is uncou 
nected with the fraud, if any, and therefore, is not 
tainted with it. ‘The making of the note was subse- 
quent to the contract for the compromise, and there 
fore not affected by it, supposing it to exist. 

5. The plea does not directly charge that the note 
was executed in consequence of the misrepresent 
tions; and for aught that is alleged, the defendants 
may ‘have been fully apprised of the falsehood of 
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Thompson, and they may have chosen to accept of 
such compromise, as he could make; if so, though 
his representations were false, yet, the defendants 
may not have been deceived. 

Both, the counsel for the plaintiff and defendants, 
have argued this case upon the authority of the case 
of Armstrong vs. Toler;* and.both appear willing 
rest it upon the principles of that case. 

The principle stated in that case, is, “ that where 
acontract grows directly out of an illegal or immo- 
ral act, and is directly connected with it, the contract 
is void; but, that where the contract, though it may” 
be intimately conuected with an illegal or immoral act, 
yet if there be a distinct consideration, however close- 
ly connected with the act, yet the contract shall be 
sustained.” 

Now, here, the plea directly charges, that Thomp- 
sn had no authority to make the motions; that he 
falsely represented that he had; that having falsely 
tepresented that he had, he fraudulently induced the 
compromise ; that the consideration of the note was 
the compromise ; and that he artfully induced and 
wlicited the making of the note to Wyatt, when he 
knew that Wyatt had no interest in the motions, and 
that, in fact, he had no interest. 

If these facts do not make out a case of a contract, 
growing directly out of an immoral act, connected 
with it, and directly depending upon it, it would be 
difficult tosay what would. 

Swindling, is defined tobe, “cheating and defraud- 
ing grossly, with deliberate artifice.’ The fraud 
commenced here, by the institution of the motions, 
and was continued by falsehood, until it was consum- 
mated, by procuring the note ; and the whole trans- 
action was, both illegal and immoral. The demur- 
rer admits the truth of the plea, and all-legal and fair 
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inferences to be drawn from it; and it is not con- 

ceived that it is obnoxious to any one of the positions 

which have been insisted on by the plaintiff's counsel. 
The judgment must be affirmed. 


NABORS versus NABORS. 


While a mere entry or statement of the namie of a case, and of the counsel pre 
secuting and defending it, not shewn by whom made, (not being such an ew 
try of appearance as is required by the rules of Cpurt,) or the giving of are 
plevy bond, (in an action of detinue,) or the filing of a plea in abatement to 
the writ; are not, in either case, such an appearance as will waive the right 
of an objection to an abateable defect in the writ: Yet, a plea to such defeet 
to be available, must appear to have becn submitted at the proper time, in the 
proper place, aud in the mode prescribed by the statute. 


‘This action, being detinue, was instituted in the 
Circuit Court of Shelby, by the defendant in error, 
to recover possession of certain slaves. 

An objection, by plea, was made to the writ, that 
it was returnable to a day in I*ebruary, when, by law, 
it should have been to March. ‘The Court below, 
rejected the plea, and a writ of error was taken to this 
Court, where the defect in the return of the writ, 
was insisted on, as error. 

The record showed the statement of an entry of 
the title of the cause, the nature of the action, and the 
names of prosecuting and defending counsel. It also 
disclosed, that the defendant had replevied the slaves, 
and given the usual bond required in such cases. 


Moopy and Stewart, for Plaintiff in error—Con- 
tended, that the writ was returnable to an improper 
day: it required the appearance of the party ata 
time when there was no Court. The question arises, 
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was the writ good? It required that, which there 


was no legal authority for requiring. No obedience 
to it would have been of any avail: it was, therefore, 
an unauthorised and illegal writ. But the defendant 
below, gave bond, according to law, that he might re- 
tain the possession of bis property; and it may be 
said that this was a waiver of the error in the writ. 
He gave bond under coercion: he was bound to give 
bud. ‘This, then, could be no waiver of any right; 
fr a waiver must always be voluntary. It may also 
be contended, that the entry of the name of Mr. Mar- 
dis on the docket, as attorney for the defendant, was 
a waiver of the error. was no appearance, in 
the legal sense of the term. The docket is no part 
of the reeord. Avrule has been adopted by this Court, 
that a book shall be kept for entering appearances, 
in the Circuit Courts, and the attorney shall state for 


whom he appears, and the date of his appearance. 


No such appearance seems to have been entered in 
this case; and yet, if such appearance had been en- 
tered, it is not admitted thatit would have been any 
waiver of the error in the writ. ‘The party appears 
for his own defence—not on the merits, but against 


the illegal prosecution: he appears, not to enter into 


the question of property, but to shew that he has no 
night to be called on to answer under the circumstan- 
ces of the case. Shall a party be entrapped by con- 
formity to the rule ? 

At a subsequent term, a plea in abatement was 
offered, setting forth the error of the writ; butit was 
rejected by the Court. ‘The offering of this plea 
cannot be a waiver of the required notice. An ap- 
pearance to file such a plea as this, is no appearance 
to bind the party, otherwise no error of the kind now 


-under consideration could ever be taken advantage of. 


The attempt to take advantage of it, would cure it. 
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But here the plea was not received, and ought not, 
in fact, to be in this record ; and not being received, 
it ought not to be used to prejudice the party.—g 
Stewart 41. 


Peck, contra—Insisted, that the plaintiff in error, 
was standing, in support of his rights, on a mere techs 
nicality. ‘True, there is an error in the writ, as to 
the time of holding Court. It is a mere clerical mis 
prision. The giving of the bond, by which the party 
had his property returned, was a sufficient waiver of 
the objection. And the entering of the party’s name, 
- by attorney on the docket, was a sufficient appear 
ance to cure the defect. It shewed the defendant was 
apprised of the holding of the Court in due times 
that he knew the proper term, and recognised it by 
his own act. If this were not sufficient, the plea in 
abatement would be. The appearance cures the cle 
ical error. The object of the writ is to bring the de 
fendant into Court; and the offering of a plea shews 
that the object of the writ has been effected. ‘The 
giving of the bond, entering of the attorney’s name 
on the docket, and finally, the offering of the plea, all 
sufficiently shew, that the defendant knew of the suit, 
of the Court to which it was brought, of the nature 
‘of the action, and when and where he might appear 
to defend. 

The clerk says, that at the May term, the follow- 
‘ng appearances were entered: ‘“ Nabors vs. Nabors. 
“Peck; for Plaintiff—Mardis, for defendant.” This is 
‘a substantial compliance with the rule : itis a literal 
compliance, except as to tle day when the appeat- 
‘ance was entered. Does not this record shew, that 
‘the party was present, and employed counsel? The 
‘Yecord shews, that these appearances were entered be- 
fore the declaration was filed. If the defendant be 
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low, had intended to treat such writ as a a nullity, and 
had entered no appearance, the plaintiff would then, 
probably, have discontinued his action. Shall the de- 
fendant be allowed to entrap tlie plaintiff, by a defec- 
tive appearance ? Ifthe appearance is defective, it is 
the party’s own wrong, of which he cannot be allow- 
ed to take advantage. 

As to the. plea in abatement, it is not contended 
that a defendant cannot take advantage of a defect in 
the writ, without injuring his rights by appearance ; 
but it is urged, that if he fail to succeed in such at- 
tempt, he is shewn to have been in Court, which 
amounts to an appearance. ‘The filing of a plea in 
abatement is an appearance. Here, the defendant 
fled his plea; but -it was not in time, and it was 
therefore rejected by the Court: He cannot then turn 
round, and say he is not in Court. 

The law requires an endorsement of the cause of 
action on the writ; but the Court has decided, that 
no advantage can be taken of this defect, unless ta- 
ken at the appearance term.—2 Stew. 130. This, 
like the case before the Court, is a defect in the writ. 
So, here, the defect should have been taken advan- 
tage ofat the return term of the writ: the plea was 
offered at the trial term.—See 3 Peters, 459. 


By Mr. Justice Hircucocx : 

This is an action of detinue, brought by William 
Nabors, against the plaintiff in error, for two negro 
slaves. The writ was issued on the first day of No- 
vember, 1830; and is made returnable on the “ fifth 
Monday after the fourth Monday in February,” then 
next, when it should have been, ji/th Monday after the 
fourth Monday in March then next. The negroes 
were replevied by the defendant—and bond given un- 
der the statute, by the defendant—who kept possession 
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of the negroes. The condition is such, as is usual iy 
such cases. At the May term, 1831, which was the 
return term of the writ, it being the first Circuit Court, 
by law, to be held after the issuing of the writ, the 
clerk states the following entries: “At the May term, 
1831, of said Court, the following appearances were 
entered, to wit: 

Peck, William Nabors 

US. Detinue.” 

Mardis. Samuel Nabors. 

‘There is nothing else to show any appearance by 
the defendant, by himself, or by counsel. ‘The plain. 
tiff filed his declaration at this term, and the cause 
was continued. 

At the October term, following, the plaintiff moved 
the Court to reject a plea, which appears to have been 
found among the papers of the suit, because there was 
no endorsement by the clerk of the Court, showing 
that the slea had been filed within the time allowed 
for pleading. This plea is entitled of the May term, 
1831, of the Court, was sworn to on the 29th of Octo 
ber, 1831, and is a plea in abatement to the writ, by 
the defendant in his own proper person, and alleges 
for matter of abatement,—that by the act of the 16th 
of January, 1830, the Circuit Court for Shelby Cour 
ty, was required to be held on the fifth Monday after 
the 4th Monday in March, and not on the 5th Monday 
after the 4th Monday in February, as is alleged in the 
writ; and that, because the proper term of the said 
Court is not set forth in the writ, he prays that the 
same may be quashed.. This plea was rejected by 
the Court; and the defendant refusing to plead to the 
action, a judgment by, default was stolen and a writ 
of inquiry was awarded, and judgment for the plain 
tiff for the negroes, and for damages for the detention. 

The defendant has brought the case to this Court, 
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by writ of error; and has assigned for error, the in- 
sufficiency of the writ, it being made returnable at a 
time when there was no Court. 

It is admitted the writ is defective; but the de- 
fendant in error insists that the defect has been cured 
by the appearance by the defendant, by himself and 
counsel. 

1. Because the giving of the replevy bond, is an 
appearance in law. 

2. Because the statement of the clerk, shews that 
Mr. Mardis was substantially entered as his counsel 
at the return term; and, 

3. Because the filing of the plea in abatement, is a 
sufficient appearance. 

The Court does not consider either, or all of the 
above reasons a sufficient answer to the objections to 
the writ. The giving ofthe replevy bond, was a mat- 
fer necessary to recover possession of the negroes, who 
had been taken into the custody of the sheriff by vir- 


tue of the writ, and without that they would have gone 


into the possession of the plaintiff, who had given the 
necessary bond on procuring the writ. It was not such 
avoluntary act as manifested an intention to waive 
the defect of the writ, and cannot be insisted on as such. 

The alleged appearance of Mr. Mardis, is not such 
as is required by the first general rule, adopted in 
July, 1830, for the government of proceedings in the 
Circuit Court. That rule requires the clerk to keep 
a “Book of Appearances,” in which, counsel desir- 
ing to appear in any suit, shall make in said book, or 
cause the clerk to make, an entry of his name, stating 
the cause in which he wishes to appear, the party or 
person for whom he appears, and the date of the en- 
try. Such entry is considered an appearance. 

The statement in this record does not furnish any 
one of these particulars, in the manner pointed out by 
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ane 


the rule. It does not shew by whom, when, or op pre 
what the entry was made. It does not come up to | ter 
*Ala. Rep 31. the decision in the case of Cain vs. Sullivan,’ cited | ter 
by the defendant's counsel; for there, it appeared, J ces 
the entry was on the docket. ‘This rule was intend- | ma 
ed to remedy the mischiefs growing out of that de ple 
cision ; and the Court cannot relax its provisions by | 
intendment. An appearance made and certified un- § tu 
der this rule, would bind the party. It would bes § isc 
voluntary appearance, and would cure all defects of § all 
an anterior date, not taken advantage of in time. a 
Neither can the Court consider the appearance by be 
the defendant, as set forth in the effort to get the ben- ff |y- 
efit of the plea in abatement, as such voluntary ap § of: 
pearance as will, in the event of failure, cure the de § fa 
fect. To say that a party who appears to assert a § It 
defence upon an alleged defect in the proceedings, § the 
not going to the merits of the action, shall be preclw § fen 
ded from having the benefit of an examination ina § fc 
higher tribunal, into the validity of that defence, be 
cause he fails, in his efforts below, would be unjust § the 
in the extreme. By this mode of reasoning, if he sh 
fails, he has cured the defect by making the point, § 10 
and if he pleads over, he cannot assign it for error § us 
here. He is, therefore, virtually precluded from try | k 
ing hisdefence at all. If the defect is such an one § me 
as is properly the subject of an assignment of error, J an 
his having failedin endeavoring to assert his right in J W 
the Court below, ought not to preclude his being | no 
heard here. he 
But the Court is not satisfied that the defect in this | mz 
writ, is such, as can be assigned for error in this de 
Court. By the act, regulating the issuing of process, J re 
*Aik. Dig.278.«« Al] original process shall be issued by the clerk, | by 
and shall be returnable to the first day of the term, | pr 
be served five days before the term; and where the f pre 
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rocess issues within five days of the beginning of a 
term, it shall be made returnable to the next term af- 
ter that then to be held; and, “all writs and pro- 
cess issued, made returnable, or executed, in any other 
manner, or at any other time, may be abated on the 
plea of the defendant.” | 

It will not be contended, that an error in the re- 
turn of a writ, makes the writ de facto, a nullity: it 
isdefective, and may be abated by plea. But if it have 
ill the other essential qualities necessary to constitute 
agood writ—if it be signed and tested by the clerk— 
be directed to the sheriff—describe the Court proper- 
ly—have proper parties—and contain a proper cause 
faction, it shall not be rejected by the Court ex of- 
fio. ‘The statute has not declared such a writ void. 
Itcontemplates the possibility of errors, in the acts of 
the clerk, and provides a remedy, by which the de- 
fndant shall be permitted to avail himself of the de- 
fect, and get the benefit of the delay. 


By reference to Bacon’s Abridgment,’ it will be seen,* T't'e, Atate- 


that such acts as make a writ void, are those which 
thew that nothing can cure the defect—such, as that 
no judgment could be rendered thereon. The term 
wed in our statute, that a writ thus defective, may 
hb abated, is understood: by the Court, to be synony- 
mous with must be abated; and excludes the idea of 
any other mode of taking advantage of the defect. 
Where a party has been served with process, it is a 
notice to him, which puts him upon his defence. If 
he discover a defect which renders the writ void, he 
may disregard the process; and if judgment be ren- 
dered against him below, he may come here and get 
redress. But if the defect be only an abateable one, 
ly plea, he must apply himself to his defence at the 
proper time, in the proper place, and by the mode 
prescribed by the statute. And if he neglect those 
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requisitions, the law considers him as having waive 
his privilege; and this Court, sitting here to revise 
the proceedings of the other tribunals, is not author 
ised to consider itself at liberty to overturn proceed. 
ings, of which those tribunals have had full cogti. 


. zance, for technical defects, when the party has neg. 


ligently, or pertinaciously refused to make his defence 
at the proper time, and after a full opportunity has 
been afforded him. This Court hes often  Icokel 
into a writ for the purpose of amendment ; but no cas 
is to be found, where it has reversed proceedings up 
on an assigument reaching only to an abateable de 
fect in a writ, where all other proceedings are te 
gular. 


‘.- In this case, the writ was served, and was return 


able before the regular term. The declaration was 
filed in time—the defendant was fully apprized of it+ 
but for a technical defect would have appeared by 
counsel—had a continuance—attempted to get the 
benefit of the plea of abatement; but does not pre 
tend he was in time, and does not assign as error, the 
rejection of his plea—is required to plead over—re 
fuses—stands by and permits a judgment, without 
attempting a defence—and has now come here, and 
wishes to avail himself of a defence, which, at 10 
time is favored by the law, and which has, so far as! 
am acquainted, never been allowed in a Court of Et 
ror; and which, while this Court is, as at preset 
composed, will not be allowed. 
Let the judgment be affirmed. 
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NEIL, us2 &2. versus CUNNINGHAM’S EXECUTORS. 


Where it anoeared, that a demand against an estate had not been presented 
within eighteen months after the grant of letters testameutary, but, thet, the 
demanl hal accrucd after that period ; held, 

Tat the demand was not precluded or barred under the statute of non-claim, 
as that statute does not commence running until the claim has accrued, or the 
party has a right to sue. 


Neil brought an action of debt, in the Circuit Court 
f Madison, against Cunningham’s executors, to re- 
over an amount, allexed to have been due by the de- 
tadants’ testator, as the surety ofone Buford. | Bu- 
rd was the deputy of the plaintiff; and the cause.of 
ution was a sum of money, paid by Nei!, to another, 
fr Baford’s default. The statute of non-claim was 
interposed to the recovery of the plaintiff, and the 
Court below, dezided that the claim should have been 
presented within eighteen months after the grant of 
testamentary on Cunningham’sestate. There 
vas, under this opinion of the Court, a judgment for 
the defendants ; and, on a bill of exceptions, the plain- 
if brought the case to this Court, and insisted, that 
athe money for Buford’s default was not paid by 
him until after the grant of letters, the statute form- 
‘tno bar, but that the eighteen months commenced 
tning, if at all, when the cause of action accrued. 


Hopkins, for Plaintiff—cited 2 Call. Rep. 322—4 
Day's Rep. 476. 
McCune, contra. 


By Mr. Justice Hrrencocx : 

This case comes before the Court, upon an excep- 
ton to the opinion of the Judge of the Circuit Court 
f Madison county, upon the construction of the sta- 
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tute of non claim. The defendants were sued as ex. 
ecutors of J. B. Cunningham, who was the security 
of one Buford, who was a deputy sheriff under the 
plaintiff, and whohad had money to pay, as sheriff, for 
said Buford’s default. More than eighteen months 
had elapsed after the death of Cunningham, and the 
grant of letters testamentary to the present defendants 
before the demand was made by the plaintiffs of them, 
for the sum paid for Buford’s default, but less than 
that time had elapsed after the payment of the mo 
ney by the plaintiffs, and thedemand. The Courtbe 
low, allowed the bar, and decided that the claim shoul 
have been presented within eighteen months after the 
grant of letters testamentary on Cunningham's estate. 
By our statute of non claim,’ “all claims against 
the estates of deceased persons shall be presented to 
the executor or administrator within eighteen months 
after the same shall have accrued, or within eighteen 
monthis after letters testamentary or letters of admin- 
istration shall have been granted, and not after, and 
all claims not presented within the time aforesaid, 
shall be forever barred from a recovery ;” with the 
exceptions of minors, femes covert, persons insane, ot 
non compus mentis, debis contracted out of the state, 
and claims of heirs and legatees claiming as such. 
The claim of the present plaintiff, was for money 
he had been compelled to pay for Buford, whose s¢ 
curity the present defendant’s testator was. It did 
not accrue, within the meaning of the statute, until he 
had paid it. It is true, he held Cunningham’s bond, 
but it created only a contingent liability which might 
never become-absolute. Neil was sued—Buford was 
-defending—the default of Buford might never be e& 
tablished, and when established, he might pay it 
Neil was not at liberty to make a voluntary pay 
ment, or at least he was not bound to, in order 1 


* Aik. Dig.152, 
$6. 
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(asex- {|} be able to call upon Cunningham’s executors, and 

ecurity | they were not bound or authorised to pay until Neil 

der the {| had been legally compelled to pay the default of Bu- 

riff, for] ford. ‘There was, therefore, no use in making the 

months { claim, and the law will not require that to be done, 

and the f which, when done, is of no use. Suppose Buford’s 

ndants f default had not happened until eighteen months after 

fthem,{ Cunningham’s death, and as much longer time 

ss than} had elapsed before Neil had been compelled to 

he mo § pay, could he have no redress? Suppose the estate 

yurt be ff had been divided among the heirs, could he not sue 

shoul! § them? Surely he could. The first clause in the sta- 

{ter the J tute was to embrace such cases as this. It contem- 

; estate ff plates cases which may arise when the claim may 

against § not accrue until after eighteen months has elapsed 

nted tf from the grant of letters, and if the party brings him- 

months § self within that time he may recover. 

ghteen The decision of this Court, in the case of Bagger, 

admin § adm’rx. vs. Hutchings & Smith, adm’rs, does not con-*2 Stew't, 445. 

er, and flict with the views taken in this case. ‘The princi- 

resaid, § ple of that case is, that where the claim has accrued, 

ith the f as was the case there, for it was on a judgment by 

ane, attachment in Georgia, against the defendants’ intes- 

e state, f tate, it must be presented in within eighteen months, 

uch. and the mere issuing ofa writ which was afterwards 
money § dismissed, was not a sufficient presentation. It must 
bein such manner as “to furnish the administrator 
It did { with such vouchers and reasonable evidence as might 
intilhe f induce a belief that the claim was just.”” 

s bond, In this case, the bond was shewn to the executors, 
might# and within eighteen months; but at that time there 
rd wf had no claim accrued, and as the act was not requir- 
bee ed, it isnot necessary to decide, therefore, whether it 
pay it} would have been-a good presentation to bar the claim 
y pay-f if it had then accrued. 

der to The case cited from 4 Day’s Rep. 476, isin point. 


'2 Stew’t, 448. 
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The act of Connecticut is similar to ours in this re- 
spect, allowing two years for the bar, and it was there 
decided, that the statute did not begin to run until the 
platntiffs had a right to sue. 

The judgment must be reversed, and the cause be 


remanded. 


PLEDGER versus GLOVER. 


The finding ofa jury, in determining mutual demands between a plaintiff and 
defendant, “ that they find the pluintiff indebted to the defendant in the sum of two 
dollars and forty cents, over and above the plaintiffs demand in this behalf,” is good, 

A notice of set-off, is no part of the record, and any errors in the proof relating 
to it, must be shewn by bill of exceptions. 


Pledger, bearer of Chapman, instituted an action 
of assumpsit, in the Circuit Court of Marengo, against 
Glover. The cause of action was a note of hand for 
fifty dollars. The plea of non assumpsit was relied 
on, ‘with a notice of set-off. The jury rendered a ver- 
dict in favor of the defendant, for two dollars and for- 
ty cents; on which the plaintiff took his writ of er- 
ror to this Court, and assigned as cause for reversal, 

Ist. ‘That the judgment was erroneous, and not re- 
sponsive to the issue. 

2d. That the Court erred in rendering judgment 
on the verdict. 


Pickens, for Plaintiff—Srewart, contra. 


By Mr. Justice Hrrcucocx : 

This is an action of assumpsit, on a note given by 
the defendant to one William W. Chapman, or bear- 
er, dated 9th December, 1829, for fifty dollars. The 
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suit is brought by Pledgez,-as bearer. ‘The defend- 
ant pleaded non assumpsit, and there is a verdict for 
the defendant in the following words: The jury upon 
their oath do say, “that they find the plaintiff in- 
debted to the defendant in the sum of two dollars and 
forty cents, over and above the plaintiff's demand in 
this behalf :’’ upon which there isa judgment for the 
defendant for that sum. Appended to the plea of non 
assumpsit, is a notice signed by William G. Alston, 
as attorney for the defendant, addressed to Jeremiah 
Jones, attorney for the plaintiff; in which he states» 
that the defendant will off-set at the trial of the cause, 
a note for fifty two dollars twelve and a half cents, 
which the defendant held against Chapman, before 
notice of the transfer by him, of the note sued on, to 
the plaintiff. 

There are two assignments of error. 

1. That the verdict is erroneous, and not respon- 
sive to the issue. 

2. That the Court erred in rendering a judgment 
on the verdict, against the plaintiff. 

Our statute of set-off, authorises a defendant, where 
there are mutual debts between him and the plaintiff, 
to set one debt off against the other, either by plead- 
ing the general debt intended to be off-set, in bar, or by 
pleading the general issue, and giving the plaintiff no- 
tice of the particular debt so intended to be set-off, stat- 
ing on what account the same isdue.* The party has «ix. Dig.282. 
his election, which mode to pursue. If he pleads the 
set off, the defendant must reply ; but if he does not 
plead specially the set off, but rely upon giving notice 
under the general issue, the plaintiff does not reply, ee Ge in 
but makes his defence on the trial.” This mode of 
proceeding, however, can only be had when the ac- 
tion is such as will admit of the plea of the general 
issue. When, either the debt sued on, or the set-off 
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to be made, has accrued by bond or penalty, then the 
plea of set-off must be made. It is only in cases where 
neither debt has accrued by reason of a penalty, that 


*1Ch. Pl.6o7, the defendant has his election, either to plead, or give 


*3 Ch. Pl. 933 


notice of set-off.» 

In this case, there is no plea of set-off. ‘The plea 
is the general issue. ‘The notice of set off is no part 
of the record. It is a practical proceeding, addressed 
by the attorney of the defendant to the attorney of the 

‘plaintiff,’ and does not admit of, or require a repli 
cation ; and if the plaintiff relies upon the statute of 


+1 Ch. P!.607. limitations, he does not plead it as in case of a plea 


of set-off, but gives it in evidence on the trial.“ And 
if there be error on the trial below, it must be brought 
to the notice of this Court, by bill of exceptions. 

Excluding then, from our consideration, the notice 
of set-off in this record, there does not appear to be 
any error in the proceedings below. ‘The statute al- 
lowing sets off, declares, that “ if it appear to the jury 
that the plaintiff is overpaid, they shall give a verdict 
for the defendant, and withall, certify to the Court 
how much they find the plaintiff to be indebted, or 
in arrear to the defendant, more than will answer the 
debt or sum demanded,” upon which judgment shall 
be entered for the defendant. This verdict is a sub 
stantial compliance with this part of the statute. They 
say that the plaintiff is indebted to the defendant two 
dollars and forty cents more than his (the plaintiff’s) 
demand. This is finding the plaintiff overpaid ; and 
by necessary inference, finds a verdict for the defend- 
ant. There is, itis true, no technical finding that “the 
defendant did not assume and promise as set forth in 
the plaintiff's declaration;’” but all this is substantially 
found, and is such a verdict as will sustain a judg: 
ment upon it. 

The argument of the plaintiff’s counsel proceeds 
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upon the supposition, thatthe notice of set-off is a part 
of the record, and that.the verdict is contrary to law, as 
itdoés not shew any mutual dealings between tie par- 
ties. Had the plaintiff pleaded the sei-cff, instead cf 
giving notice of it, and thereby presented ihe matter 
defence on the record, (which in general, is much 
the best and safest way,) the second assignment might 


lave been reached. But, for aughi that appoars to 

te Court, the defendant may have given such notice 

set-off as would shew a balance in his favor ; and 

this Court must presume such to be the case, in the 

alsence of record proof to the contrary—which proof 

should have been presented by bill of exceptions. 
The judgment therefore, must be affirmec. 


HAUGHY versus STRANG. 


kisa rule of practice in equity, that a bill may be disinissed, om motion, at 
any time, for want of equity. 

Where Courts of Law and Equity have concurrent jurisdiction of a matter of 
defence, and a defendant elects to defend at law, and fails, he wiil not be per. 
mitted afterwards toapply to chancery, unless such failure has resulted from 
unavoidable accident. 

The refusal, of a Common Law Judge; to grant a new trial, in a ease adjudged 
before him, and where all the facts were properly cogaizab! 

cause for an application to chancery. 


is nota goud 


The complainant, Haughy, filed his bill in the 
Chancery Court of Tuskaloosa county,. for relief 
wainst a judgment at law. ‘The billstated, that the 
defendant in error had recovered judgment against 
the complainant, in an action of trover; that the pro- 
perty was that of the complainant, and that on trial, 
(the Court having convened earlier than usual, when 
he was not enabled to assemble his witnesses.) unfair 
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evidence, as he was informed, was introduced against 
him. ‘That he afterwards applied for a new trial, 
which was refused by the presiding Judge. 

The defendant filed an answer, and the cause, af- 
ter being several times continued, was dismissed, on 
motion, for want of cquity apparent on the face of the 
bill. 

A writ of error was thereupon taken to this Court, 
and it was said, 

Ist. That the Chancellor erred in dismissing the 
bill, on motion. 

2d. That the bill was entitled to equity. 


Stewant, for Plaintiffi—I object that it was too 
late, except on final trial, to dismiss for want of equi- 
ty. The doctrine is, as to there having been a trial 
at law, that where the party has not had an opportu 
nity to make his defence, equity will relieve. Ina 
question of this kind, the bill must be taken as true. 
Here, there is a charge of fraud, duress, and oppres 
sion, and of the fact, that the defendant had no oppor- 
tunity to make his defence. But, the Judge that dis 
missed the bill, said, that no Judge could have been 
80 Oppressive as te proceed in the manner charged. 
But it will not do for a chancellor, acting on matter 
appearing on the face of a bill, to say that he does 
not believe its statements. The statements of the 
bill must be taken as true; and from these it appears, 
that the Court, in the Common Law suit, sat at an 
unusual hour, when the defendant Haughy was not 
present; that Strang introduced fraudulent proof 
proof of money paid, that had in fact been settled ; 
and that he had no opportunity of defending himself 
below. The bill charges fraud, force, and duress, in 
the cornmencement of the affair—fraud also, in the 
manner of prosecuting the suit. Under these circum 
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stances, chancery will open the case, and grant re-~ 
lief to the amount of the excess beyond what Haughy 
received. Strang received the goods as a pledge ; 
and yet, in the action at law, he recovered their va- 
lue. This was recovering the amount of a penalty : 
and to relieve against a penalty is the province of a 
Court of Chancery. 

I doubt whether we are compelled to assert’ our 
equitable right to redeem, in a Court of law. Could 
we have been relieved there? and, if we could, has 
not chancery, in a case like this, also jurisdiction ? 
The most that could be said on the other side, would 
be, to raise the question of costs. 


E.Lts, cortra.—I have always understood the rule 
tobe, that a motion may be made at any time, to dis- 
miss for want of equity on the face of the bill. The 
proceeding, I conceive, was regular. The Court is re- 
ferred to Rule 7th, of this Court, on the subject of 
Chancery practice. 

This bill wants omens on its face. Courts of 
Chancery will not relieve against a verdict and judg- 
ment at law, where the party might have made a 
complete defence. 

Strang was entitled to the value of the goods. 
The agreement was, that they were to be his proper- 
ty, if it should appear that the money had been, re- 
ceived by the sub-agent, and Haughy should fait to 
pay over the money. If these goods should be consi- 
dered as having been mortgaged, it was competent for 
the mortgagor to give evidence in a Court of Law, 
in reduction of damages. There is, therefore, no 
ground for the interference of a Court of Equity. 

The reason given for not defending at law, is insuf- 
ficient. “The Court,” it is said, “met at an unu- 
sual hour.” Did it meet before the time it, adjourn- 
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elto? It is net stated. The excuse is of the wale 
fiimsy kind. Are Courts to attend to the conveni- 
ence or the caprice of parties? Relax the rule to this 
extent, and all cases will be drawn ito Courts of 
Chancery. ‘The rule is, that chancery will not re 
lieve against a trial at law, where the party might have 
made a cot uplete defence. There is no shewing in 
this bill, of fraud in obtaining the juadgment—no shew- 
ing of accident, surprise, or any thing else that would 
bring the case within the exceptions to the rule, as] 
have laid it down.—1 — 13, 16, 155, 312—3 Lit 
tell, 430-—4 163, Johns. Ch. Rep. 351 to 
356—4 Johns. Ch. Jokns. Ch. Rep. 87, 
479—3 Dessaussure's Ren. 325—Hardin’s Rep. 178. 


By Mr. Justice Tuornton. 

This cause is brought up by writ of error, froma 
final decree of a chancellor, dismissing the bill of 
the plaintiff, on motion, for want of equity on the face 
of the bill, after answer filed, and after several con 
tinuances of the cause. 

The first error assigned, questions the propriety 
of dismissing the bill, on motion. Independent df 
any general authority for this course, we have aner 
press rule of practice, which allows it. ‘The com 


' plainant cannot justly complain of a result, which 


would have been inevitable at the final trial, no mat 
ter how long protracted, if the merits of his bill were 
disallowed. The time when a bill is dismissed for 
such a cause, being immaterial, the only question 
which can arise, is, whether the dismission was pre 
per, with reference to the matter wiich it contains. 
The bill in this ease, reduced to its substance, is, to 
this effect. The complainant was sued in the Circuit 
Court of Tuskaloosa, in an action of Trover, and a re- 
covery had against him by the.defendant. I¢ alleges, 


| 
| 
| 
a 
| 
| 
| | 
| 
| 
| 
/ 


© most 
onveni- 
> to this 
urts of 
not re 
ht have 
ving in 
o shew- 
t would 
le, as] 
—3 
. 351 to 
tep. 87, 
p. 178. 


from a 

bill of 
the face 
ral 


opriety 
dent of 
all ex 
com- 
which 
10 mat- 
ill were 
sed for 
uestion 
pro- 
ni tains. 
is, to 
Circuit 
a re- 
illeges, 


JANUARY TERM, 1835. 


HAUGHY STRANG. 


that the property sued for, was, in truth and in fact, 
that of the complainant; that it had been pledged to 
the defendant only ; and that the pledge was extorted 
by duress; that on the day when the judgment at 
law was recovered, the Court mct at an earlier hour 
than was usual at that season of the year; so, that 
neither he or his witnesses were present; that, as he 
was informed, though he does not say he believes it, 
unfair evidence was introduced upon this trial, not 
rlative to the matter in controveasy ; that he made 
m application to the presiding Judge for a new trial, 
which was unkindly denied. 

In deviding upon the propriety of dimissing this bill, 
two questions present themselves. The firstis, whether 
the matters set forth were not all properly cognizable 
in the Court of Law, and might not have been fully 
availed, indefence of the action which he now seeks to 
overhaul : And, secondly, whether the facts alleged, 
by way of excuse, for not having done so, are suffici- 
ent to authorise an interference by a chancellor; es- 
pecially as a new trial has been refused by the tribu- 
nal before whom the whole matter transpired. The 
doctrine is, that if the matter set up in the bill con- 
stitutes a good legal defence to the action, equity will 
not entertain a complaint ; unless, without any fault 
or negligence on the part of the complainant, by cir- 
stances beyond his power to control, an opportunity 
of making that defence, was lost. As to the matter 
of this bill, whether of fraud, of duress, pledge of the 
property, or whatever else it discloses, I entertain no 
doubt, that there was am oe means of relief in the trial 
a Common Law, according to the principles which 
regulate that forum: and Tam equally clear, that the 
failure to avail himself of them, was not the conse- 
quence of such necessity as would authorise the inter- 
position of chancery. 
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There is another principle applicable to this case, 
as now presented, which, in my opinion, is decisive 
against the plaintiff. It is this: if a matter of de 
fence is optional with a defendant, the Court of Law 
and of Equity, having concurrent jurisdiction, how- 
ever he might defend at law or not, yet if he elect to 
do so, and fail, he cannot afterwards apply to chance. 
ry, unless that failure has been occasioned by unavoid- 
able accident. Now, the application for a new trial, 
is one of those means of legal relief, which will, in pre 
sumption of law, always be allowed to prevail, ina 
case where the matter has not been settled in sucha 
way as ought to be conclusive on the rights of the 
applicant. ‘The very question attempted to be agi- 
tated in this bill, we are bound to consider as having 
been determined adversely to the complainant, when 
his motion for a new trial was heard and overruled 
by the Common Law Judge. 

In every view which we can take of this case, we 
arrive at the conclusion, that the decree below, must 
be affirmed. 


MALONE AND LAKE versus EASTIN AND GAYLE. 


The Supreme Court will not review the discretionary power of an inferior Court, 
in granting or withholding new trials. 

Where part of the term of a Court was held by one Judge, and part by another, 
held, that the latter was not precluded from considering a motion for a new 
trial, in a cause adjudged by the former. 


This was a motion for a mandamus. 

It appeared, that in this cause a new trial had been 
granted by a Judge, who had not presided at the first 
decision. The term was held by two Judges suc 
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cessively, one of whom had left the bench for some 
cause unknown, and it was here assigned as good 
cause for the mandamus to issue, that his successor 
had considered and granted the new trial. 


By Mr. Justice TuornTon: 

This motion is submitted upon a record of pro- 
ceedings had in the Circuit Court of Greene county. 
The record shews a judgment rendered for the plain- 
tiffs, and at the same time, an order vacating that 
judgment, and granting a new trial, upon payment of 
costs. 

The effect of the motion here submitted, if success- 
ful, will be to revise, and reverse the order granting 
this new trial. It has been established as the settled 
doctrine of this Court, not to review the exercise of the 
discretionary power of the Judges of the inferior 
Courts, in granting, or withholding new trials. The 
peculiar circumstances of this case, have been sup- 
posed, by the counsel who makes the motion, suffi- 
cient to authorise and demand, a departure from this 
tule of practice. It seems, that the Judge who pre- 
sided at the trial, for some cause which doubtless ful- 
ly warranted the measure, signed the minutes of the 
proceedings had during a part of the term, and that, 
during the remainder of it, another Judge held the 
Court; which last Judge granted the new trial. The 
argument for this motion, is, that the discretionary 
power to grant a new trial, can only be properly ex- 
ercised by the Judge who heard the cause; that the 
very reason, which it is supposed influenced this 
Court to decline in such case, a reversing power, viz. 
that it could not be fully possessed of the true grounds 
upon which the inferior Court proceeded, should in- 
duce us to interfere in this case; in which it is as- 
sumed, that the Judge who granted it, must have 
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been ignorant of those facts, which should enter into 
@ consideration of every motion for a matter of this 
kind. Now it is not necessary, that a motion fora 
new trial in this case, was made upon any facts, 
which could, in any manner, be affected by any thing 
which transpired during its progress. Suppose the 
motion were grounded upon a discovery made of tes- 
timony, after the former Judge had abdicated, upon 
a point material to the merits of the controversy ; and 
upon which, no evidence had been adduced at the 
former trial. In such a case, and in many others, 


' which might be imagined, the power should be ex- 


ercised by some one ; and if death, or any other im- 
perious necessity, prevent the Judge who tried the 
cause, from doing so, can see no objection to its being 
done by his successor, who is empowered by law, to 
act in his stead? Either he must do it, or there would 
be a failure of justice; or a resort must be had toa 
Court of Chancery. For, at the close of the term, the 
record is unalterable ; except in a few specified cases 
of entries, nunc pro tunc, from memoranda made dur 
ing the term. New trials, at law, are not unusually 
granted by a chancellor, when a proper case is made 


out, and presented to him. Such a power is war 


ranted, both by principle and precedent. And its 
exercise in such case, is conclusive, to shew, that 
there is nothing so incongruous to justice, in the fact 
that one Judge may hear the cause, and another grant 
a new trial of it, as seems to be supposed by the 
counsel who urges this motion. In chancery, to be 
sure, the matters alleged for the interferenee in the 
bill, are allowed to be contradicted by answer, and 
much delay intervenes before the matter is determin- 
ed; whereas, the delay is avoided by the application 
made to the succeeding Judge; and in this latter 
mode, the trial maybe had, de novo,’ before the ac- 
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tion of the chancellor is determined. Butas regards 
the main ground of objection urged, the principle 
would equally apply to abrogate such authority in 
the chancellor; for he, no more than the Judge who 
granted the new trial, heard the one which is set 
aside by his fiat. 

The ground of the application in this case, is not 
apparent from the record; but we are bound to pre- 
sume it was such, as warranted the interference. 
But, if it were rashly, or even improvidently allowed, 
the remedy is not by an application to this Court. 

Motion overruled. 


ESTILL versus SHELLEY. 


Where, in adeclaration, in trespass ri et armis, the time of committing the 
irespass was left blank, held, that the defect was one, cured by the statute of a- 
mendments, and not available on demurrer. 


This action was trespass, v7 et armis, for carrying 
away aslave; brought by Estill, in the Circuit Court 
Shelby. There was a demurrer to the declara- 
tion ; and the defect complained of, was, that the 
time of committing the alleged trespass, was left 
blank in the declaration. 'The Court sustained the 
demurrer, and the plaintiff took his writ of error to 
this Court. 


Peck, for Plaintiff—Suorrrince, contra. 


By Mr. Justice Hircucock : 

This is an action of trespass, vt et armis, for tak- 
ing and carrying off a slave, the property of the plain- 
uff. The declaration is in the common form, but 
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the blanks, as to the time of committtng of the al- 
leged trespass, are not filled up; for this, there isa 
general demurrer. This defect is cured by the sta 
tute of amendments, which considers all such defects 


*Aik. Dig.266.aS amended." 


The judgment must, therefore, be reversed, and the 
cause remanded. 


BAIRD versus NICHOLS. 


The balance of an open account, (originally for more than fifty dollars, but 
reducec below that amount by credits,) is recoverable before a Justice’s Court. 


Baird commenced proceedings, by warrant, before 
a Justice of the Peace in ‘Tuskaloosa county, to 
cover the balance of an open account, alleged to be 
due by the defendant, Nichols. The magistrate, o 
the trial, rendered judgment in favor of the plaintiff 
for seventeen dollars and twenty two cents, with 
which he being dissatisfied, removed the case by cer- 
tiorart, into the Circuit Court. 

It appeared that the account had originally been 
for the sum of one hundred and sixty six dollars and 
sixteen cents, but was reduced by credits, (all admit 
ted by the defendant) to the sum of forty nine do: 
lars one cent, which the plaintiff claimed. The Coutt 
below decided, and so charged, that the original de 
mand having been for more ‘than fifty dollars, the Jus 
tice of the Peace had no jurisdiction, but that the ac 
count should have been sued in the Circuit or Coun- 
ty Court. On this decision there was a judgment 
in favor of the defendant, and Baird, by bill of ex 
ceptions brought the ease into this Court. 
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Stewart, for contra. 


By Mr. Justice THoRNoN: 

This was a trial in the Circuit Court of Tuska- 
loosa county, of a case brought before it by certzorarz, 
from a Justice of the Peace. ‘The statement of the 
plaintiff was, that the defendant owed him fifty dol- 
lars, for work and labor done, &c. at his, the defend- 
ant’s special instance and request; and upon non- 
assumpsit plead, an issue was joined. A bill of ex- 
ceptions was signed at the trial, on which error is as- 
sgued in this Court. Upon an examination of the 
bill of exceptions, it is apparent to my mind, that the 
mly question which could have arisen, was, whether 
the balance of an account for services rendered, re- 
duced below fifty dollars, by credits, could be recover- 
ed by warrant from a Justice of the Peace; and not, 
whether a warrant would lie for the breach of a con- 
tract to perform service, of greater value thaa fifty dol- 
lars. With reference to the question first mention- 
ed, which alone grew out of the testimony stated, the 
Court charged the jury, that as the amount of the ac- 
count for service performed, was originally more than 
fifty dollars, the plaintiff ought not to recover, even 
though by credits, which he offered to prove, the 
amount had been reduced below that sum. Now, 
that question had been differently settled by the de- 
cision of this Court, in the case of Keng and Dough- 


erty ;* upon the authority of which, this judgment? Stew’t, 487. 


must be reversed, and the cause remanded. 
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THOMAS versus ADAMS. 


The act of 1820, extending the jurisdiction of the Circuit Court of Cotaco (now 
Morgan) County, &e. to ail the tract of country belonging to the Cherokee 
Indians; vested inthe Circuit Court, the jurisdiction only, of crimes and mis. 
demeanors committed within those tracts of Indian country; and did noter. 
tend thereto, the civil jurisdiction of Justices of the Peace, in cases of fore: 
ble entry and detaiuer. 

The act of 1832, extending the jurisdiction of the State over the Cherokee Ne 
tion, is not entitled to a retroactive operation, so as to authorise proceedings 
for a forcible entry cominitted on lands in the Indian nation, prior to thé pas 
sage of that act. 


Thomas instituted preceedings of forcible entry and 
detainer, in a Justice’s Court, in St. Clair county, to 
recover possession of a tract of land lying in the Che 
rokee nation, from which, as was alleged, Adams had 
with force ejected him. A judgment, rendered by the 
Justice in favor of the plaintiff, was removed into the 
Circuit Court, by certiorari, where the defendant con- 
tended that the forcible entry was charged to have 
been committed before the jurisdiction of the State 
Courts was extended over the territory in ques 
tion. ‘The Circuit Court reversed the judgment rep- 
dered by the Justice, and the case was brought into 
this Court by writ of error. 


P. Marty, for Plaintiff—Contended, that on this 
point it was impossible to reverse the cause. What 
ever question might have arisen as to the jurisdiction 
of the Court, had the trial taken place, immediately 
after the entry was committed, was no question now. 
The act of Assembly extending the jurisdiction of the 
Courts over the Indian territory, was passed before 
the trial took place, and gave the Justice, unques 
tionable jurisdiction. But, independent of that act, 
it might safely be contended, that the proceeding 


|_| 

st 
a 
| | 
1 
b 
a 
T 
tr 
d 
Se 
n 
a 
t] 
n 
te 
€ 
t 
0 


aco (now 
Cherokee 
and mis. 
lid noterx. 
s of forei- 


okee Na 
oceedings 
o thé pas. 


ry and 
nty, to 
e Che. 
ns had 
by the 
ito the 
nt con- 
> have 
State 

ques 
nt 
it into 


mn. this 
W hat- 
liction 
liately 
1 now. 
of the 
before 
it act, 
eding 


JANUARY TERM, 1835, 


THOMAS TS. ADAMS. 


189 


could have been supported on the authority of the 
statute of 1818, which permitted process to run into 
the Indian territory. 

If jurisdiction be not maintained, in cases like the 
present, what is to control trespasses committed on 
citizens in the Indian nation, or what tribunal is to 
adjust civil controversies, between different indivi- 
duals ? 


Peck, contra—Said, that the forcible entry, if com- 
mitted at all, was committed in the Cherokee nation, 
beyond the jurisdiction of our Courts, and before the 
act of Assembly extending jurisdiction, was passed. 
The law of forcible entry, for aught that appeared, 
had no existence in the Indian nation, at the time the 
trespass was alleged to have been committed. Un- 
der these circumstances, the passage of a statute sub- 
sequently extending jurisdiction, could not give any 
ground of suit. If it be said, that the statute only 
gives the remedy, I answer, that an extraordinary re- 
medy, like this, given by statute, cannot reach back, 
and operate on acts done, before the law existed. 

If the country had been taken by conquest, ~even 
then, such retrospective proceeding would not be ad- 
missible. 

Again: the act extending jurisdiction, if reaching 
to such a case as the present, was clearly unconstitu- 
tional, being in violotion of subsisting treaties. 


By Mr. Chief-Justice SarroLp: 

This was an action for a forcible entry and detain- 
er, tried in the county of St. Clair. Thomas was 
plaintiff below. His plaint to the magistrate, charges, 
that in 1830, he was in possession, as tenant at the 
will of the United States, of a certain improvement, 


_ of fifty acres or more, of emigrated land, part planted 
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in corn, and containing, at the time of the trespass, 
three dwelling houses, a kitchen, a crib with corn 
in it, also a quantity of farming utensils, &c.—all ly- 
ing and being within the county of St. Clair, State of 
Alabama, in the Cherokee Nation, known and designa- 
ted there, as “ the Old Village,” on Tarapin creek; 
and that being so possessed, and peaceably enjoying 
the same, the defendant, Adams, with force and arms, 
entered upon, and dispossessed him, and continues to 
detain the premises aforesaid. 

On the trial before the justice, a verdict and judg- 
ment were rendered in favor of the plaintiff. 

The cause having been removed into the Circuit 
Court by certiorari, Adams assigned for error, vari- 
ous causes, among others, that it appears from the pe- 
tition and complaint, as made to the magistrate, that 
the forcible entry complained of, is charged to have 


been committed in the county and state aforesaid, “in 


the Cherokee nation,” and on “ emigrated land,” and 
that this was before the jurisdiction of the Court was 
extended over that portion of the Cherokee nation. 

The Circuit Court reversed the judgment of the 
Justice, and gave judgment in favor of the defendant, 
for his costs expended ; to reverse which, the plain- 
tiff now prosecutes this writ of error. 

The ground of error relied on in this Court, is, 
that the Circuit Court reversed the judgment of the 
Justice, for the causes assigned. 

According to the view we have taken of the case, 
the exception alluded to, is decisive of the contest, 
and the one point alone will be considered. The 
others are peculiar to this case, involving no material 
or general principle. 

My examination of the subject will be directed to 
the inquiry, whether, in 1830, when this trespass is 


charged to have been committed, the laws of the State 
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had been so extended over the lands in question, as 
to sustain the proceedings which were had before the 
magistrate; and if not, whether the subsequent ex- 
tension alone, or that aided by the Common Law, 
was sufficient—the extension having taken place be- 
fore the institution of suit ? 

The action was commenced in May, 1833. In 


1820, it was declared by statute,” that “the Dig.228, 


Court of Cotaco (now Morgan) county, shall have ju- 
risdiction, and the county shall embrace all that tract 
of country lying west of Willstown Valley, and be- 
longing to the Cherokee nation of Indians. . And the 
county of St. Clair shall embrace all that tract of coun- 
try belonging to the Cherokee nation of Indians, in 
Willstown Valley, and east of the same. Also, that 
“the expenses of prosecuting and supporting crimi- 
nals who are prosecuted for offences committed on 
Indian lands, shall be paid out of the contingent fund, 
upon a certificate of the Judge, made out, as in cases 
now provided for by law.’” 

It is to be observed, that this act purports an ex- 
tension of only Circuit Court jurisdiction over the 
Cherokee nation, and that, as respects St. Clair, it 
does not even to express that. But, in as much as the 
first clause of the first section, gives jurisdiction tothe 
Circuit Court of Morgan, and expresses that this county 
shall embrace one portion of the nation; and the lat- 
ter clause expresses that St. Clair county shall em- 
brace the residue of the same nation, the intention of 
the Legislature to extend to the latter county, the 
same jurisdiction, may well be inferred. Yet, they 
appear to have been cautious in the terms used, to ef- 
fect the contemplated extension. The comprehen- 
sive language, “civil and criminal jurisdiction,” as 
often employed on other occasions, seems to have 
been purposely avoided, and the more limited expres- 
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sions used, that the Carcuit Court shall have jurisdic- 
tion, and the county shall embrace, 5c. Nor is any at- 
tempt made to designate the particular boundaries of 
country thus to be embraced within the two counties; 
it being only said, that the part lying west of the 
Valley should be embraced by the one, and that the 
Valley and part east thereof, by the other. These 
peculiarities in this statute, and the provision made 


in the second section, for defraying the expenses of. 


criminal prosecutions, together with the considera 
tion, that, according to the Constitution of the State, 
in all criminal prosecutions, the accused has a right 
to a speedy public trial, by an impartial jury of the 
county or district in which the ofience shall have been 
committed, I think fully warrant the conclusion that 
nothing more was contemplatod by this statute, than 
to vest in the Circuit Courts of these counties, juris 
diction of crimes and misdemeanors, committed with- 
in these tracts of Indian country. No power can be 
exercised by tribunals of special or limited jurisdie- 
tion, except such as has been expressly given. Iam, 
therefore, of opinion, that the qualified extension of 
jurisdiction to the Circuit Court, as expressed in the 
above recited act, had not the effect to extend the ci 
vil jurisdiction of Justices of the Peace, over the same 
tracts of country ; and without which there could have 
been no authority for the proceeding, unless the ju 
risdiction has been subsequently given. It may also 
be noticed, that at the time this injury is charged to 
have been committed, noact of our Legislature had 
declared any abolition of the laws, usages, or cus 
toms then in force in the Cherokee nation. 

But it is contended in argument, that if the sta- 
tute referred to, be insufficient to sustain the proceed- 
ings in this case, the subsequent act of 1832, being 
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anterior to the institution of this suit though subse- 
quent to the entry, furnishes the requisite authority. 
It is true, that acts were passed at the session of 
1831 °32, in terms very diiferent from those used in 
1830. An act’ of this session, declares an extension «Aik. Dig.2e4. 
of the civil and criminal jurisdiction of the State over 
all the Indian territory within the saine; also, an abo- 
lition of all laws, usages, and customs, then used, en- 
joyed, or practised, by the Creek or Cherokee Nations 
of Indians, within the limits of the state, which were 
contrary to the constitution and laws thereof. 
At the same session another act was passed, enti- 
led “An act to designate the boundaries of certain 
counties therein named,’ (but I do not find in the 
late Digest,) which, according to designated bounda- 
ries, extended the county of St. Clair over a portion 
of the Cherokee nation, and also extended other coun- 
tiesin like manner over the residue. 
In as much as the plaintiif’s complaint before the 
Justice, charges this forcible entry to have been com- 
mitted in the county of St. Clair, “in the Cherokee 
nation,’ and “on emigrated lands ;’ a description 
which is inapplicable to any other part of the coun- 
ty, except that over which the boundary was extend- 
ed by the act last referred to; and as the counsel, on 
both sides, treated it in argument, as being in that 
part, we feel bound so to consider it. Then, the 
question arises, whether the Courts are authorised to 
give to this act, extending the laws ofthe State over 
that tract of country, subsequent to the commission 
of the trespass, such retroactive operation, as will 
entitle the plaintiff to the relief sought. This point 
of the‘case would admit of extensive investigation, if 
the matter in controversy was of sufficient impor- 
tance to justify it: as it is, however, I will content 
myself with a brief examination of the principle. 
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As ageneral rule, the remedy for the assertion of 
existing rights, is always subject to the dex fort, and 
the Legislature is competent to modify, regulate and 
apply it, at discretion: but rights, in contradistinction to 
the remedy, as title to property, the validity and effect 
of contracts, &c. must be governed by the lex lei. 
As aconsequence of this principle, if a right of action 
has arisen without the jurisdiction of this State, and 
the party subject to it, afterwards come within the jy 
risdiction ; or if the jurisdiction be extended over the 
perséon—the action in either case being transitory inits 
nature ; or, if the jurisdiction, in case of a local action, 
be extended over the subject matter; in all these ca 
ses, the Courts of the State are competent to enforce 
the right, according to the forms prescribed for the 
government of our Courts. The exception may ex 
ist, that our Courts would not be bound to administer 
a law of a different country, if found incompatible 
with our public policy. In administering justice in 
such case, we should be governed, in reference to the 
right or title, by the law of the place or country where 
it originated; but in applying the remedy we can 
be governed alone by the forms prescribed for our 
own Courts. If the law, establishing the right, be 
not proven to the Court, and itis one which existsat 
Common Law, on the presumption that such is the 
law of that contract or other subject matter, we are 
authorised to apply it accordingly. If the right 
claimed, have no foundation in the Common Law, 
and the law of thaplace be not established, our Courts 
can have no warrant for sustaining the supposed 
right, and must, of course, refuse it. This principle, 
I cousider no less applicable to the Cherokee nation, 
while. the laws, usages, and customs of the country 
existed, than to any other government; and if, from 
the condition of their laws, they cannot be proves 
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elsewhere, the only consequence is, that the princi- 
ples of the Common Law must be applied. This 
rule is founded in necessity ; without it, there could 
be no authority for entertaining a suit on any bond 
of note, or enforcing any right, originating in that 
place, or elsewhere, beyond the jurisdiction of our 
gwn Courts. 

According to the Common Law, if a man had a 
right of entry in himself, he was permitted to enter 
with force and arms; and to detain his possession by 
force, where his entry was lawful. If he thereby sub- 
jected himself to a prosecution, it was only to an in- 
dictment for a breach of the peace, where force and 
violence were in fact used.* It is true, that such 


24 Com. Dig. 
Entry A.“Note 


person, like all others in possession of lands, was sub-(a)—Bac. Ab. 


rorcible Entry 


ject to civil suits, to try the true right of property, or and Detainer. 


the right of possession, as either might exist at lew. 
But in such suit the estate or merits of the title were 
subject to examination, and were suflicient to deter 
mine the controversy according to the rights of the 
parties, whether absolute or limited. The right of 
the plaintiff to restitution did not depend, as provided 
by our statute, on proof of a mere forcible entry and 
detainer, or forcible and unlawful detatner, but on the 


legal right to possess and enjoy the premises, at least” 


for aterm. Under the statute, one who is legally en- 
titled to present possession of the lands, by the means 
of obtaining the same, as in case of a forcible entry 
and detainer, may subject himself to ouster, by the 
summary remedy resorted to in this case. The sta- 
tute has declared, that in this action, “the estate or 
merits of the title, shall in no-wise be inquired into.” 
The consequence is, that in this case, the defendant 
may have entered, as by the Common Law he lawful- 
ly might, and yet, under the statute, be subject to 
immediate restitution to him who had the prior, 
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though unlawful possession. The cbject of the ste 
tute was merely to prevent the violence and general 
mischief resulting from the Common Law right, of 
forcible entry, &e. 

‘Then, the correct rule of construction, does not give 
to the act, extending the jurisdiction of the State 
over the Cherokee nation, that retroactive operation 
which would be necessary to entitle the plaintiff to 
the relief sought. Had the law been thus extended, 
hefore the forcible entry was committed, the princ- 
ple would he entirely different, as it would also be, if 


the right claimed, under the facts of the case, would, 


at Common Law, entitle the plaintiff to immediate 
restitution. 

From this view of the ce alone, it results, that 
the judgment below, must be affirmed. 


PIERCE & BALDiVIN, use, &. versus HICKENBURG. 


In ait action by partners, on a partnership demand, a judgment, obtained againet 
one of the firin, oy the defendant, is nut available as an off-set. 


Pierce & Baldwin, for the use of Stewart, brought 
an action of assumpsit acainst the defendant, in the 
Circuit Court of Tuskaloosa. ‘They declared, as co 
partners, and merchants, for goods sold by the firm, 
to the defendant, and the pleas filed, were, non as 
sumpsit, payment, and set-off. 

On the tria!, the defendant offered as a set-off to 
the plaintiffs’ demand, a judgment, obtained by him 
against Pierce, one of the partners, which, the Court, 
after objection, admitted. It was proved, that the 
firm of Pierce & Baldwin had failed—that all the ef- 
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fects of the copartnership, and its rights and credits, 
had been assigned to Stewart, as trustee, by deed of 
assignment, duly recorded, for the payment of the 
debts due by the copartnership, and that there was 
not a sufficiency of assets of tlie firm to pay the. firm 
debts, according to the provisions of the deed of as- 
signment. 

The Court charged the jury, that the judgment 

inst Pierce was a good set-off against the plaintiffs’ 
demand, and that the assignment, failure, &c. did not 
vary the principle. Judgment having been render- 
ed against the plaintiffs, the case, by bill of excep- 
tions, was brought into this Court. 


Stewart, for Plaintiff.—E contra. 


By Mr. Justice TuornTon: 

This was an action of assumpsit, brought in the 
Circuit Court of Tuskaloosa, by the plaintiffs in error, 
as partners in trade, against the defendant. The 
pleas were filed in short, non assumpstt, payment, 
and set-off. At the trial of the cause, as appears by 
a bill of exceptions, signed by the presiding Judge, 
the defendant offered in evidence, as a set-off against 
the demand of the plaintiffs, the record of a judgment, 
obtained by the defendant, against the plaintiff, Pierce ; 
which, the objection of the plaintiffs’, notwithstanding, 
was admitted by the Court; who charged the jury, 
that it was a proper set-off against the claim of the 
plaintiffs. 

All the assignments of error involve only one ques- 
tion, viz: whether this instruction was correct or not. 
Unaccompanied with any other proof, shewing the 
liability of the firm to pay that judgment, it was clear- 
ly inadmissible. The doctrine is well settled, ad- 
versely to the allowance of the set-off, of an individu- 
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al debt, due by one member of the firm, against a 
partnership demand. The debt sued for, must be | 4, 
conceded to be, in part, at least, the property of Bald- 
win: then toallaw it tobe paid off by a claim against 
Pierce, would to that extent, at any rate, be a mani- 
fest injustice. But by the settled rule of law on this rhs 
head, to no amount whatever, not even to the extent 
of Pierce’s acknowledged interest, which would be the 
utmost that could be pretended to be claimed, with 
any shadow of justice, can a set-off be allowed. 
Could the defendant, by adopting a separate action, 
for which the set-off is only a statutory substitute, 
| recover from the plaintiffs the amount of this judg- 


> 


ment? Certainly he could not. Now, I understand a 
this to be a decisive test, whenever the party plain- a 
tiff, whether one or more, sues on an original de- Me 


mand, and not one derived through an assignment, 

that the party defendant, or some one or more of them, 
must be able to sustain a cross action against the § ag 
plaintiff, or there can be no set-off maintained. loc 
We have been referred, by the counsel for the de- fF co 
fendant in error, to the case, decided by this Court, of de 
“Minor’sR-321 Di tcher Remsen vs. Patrick's adm’rs,* to support the of 
judgment in this case. The principle of that deci- 9 on 


sion, is recognised as sound law, but it does not con- ap 
flict with this opinion. There, the defendants were Ww 
joint obligors, and an action could be maintained by cl 


the defendant, Remsen, against the plaintiff, for the th 
debt offered to be set-off: so, that the principle of the fo 
remedial statute, allowing a set-off in the nature of a sh 
cross action, directly embraced the case. Whatever cc 
extinguished the. plaintiff’s demand, whether mov- m 
ing from one or the other of the defendants, was equal- W 
ly available to both. But here, the plaintiffs are 
joint creditors, and no action could be maintained 
against them, to recover the amount of the judgment B 
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against Pierce. So there is no pretext for allowing 
the set-off, whose office is, merely to effectuate sum- 
marily, what a distinct action would otherwise be ne- 
cessary to accomplish. 

Let the judgment be reversed, and the cause re- 
manded. 


MERRIWETHER versus GARVIN. 


The certificate of a presiding Judge, to the record of another State, that the clerk 
attesting the record, was clerk at the date of his, the Judge's certificate, and that the 
attestation was in proper form; held to be a sufficient compliance with the 
provisions of the act of Congress regulating the authentication of records. 

It is not essential, that the Judge’s certificate should state, that the clerk attesting 
the record, was clerk, at the date of attestation. 


An action of debt was commenced by Merriwether 
against the defendant, in the Circuit Court of Tuska- 
loosa. The cause of action declared on, was the re- 
cord of a judgment, originally rendered against the 
defendant in the State of Georgia. Under the plea 
of nul tiel record, the Court below rejected the record, 
on the ground of its insufficient authentication. It 
appeared, that the presiding Judge, whose certificate 
was appended to the record, certified only, that the 
clerk who attested the same, was clerk, at the date of 
the certificate, and that his attestation was in due 
form. The Circuit Court ruled, that the certificate 
should have shewn, that the clerk attesting the re- 
cord, was clerk at the date of attestation. Judg- 
ment being rendered for the defendant, a writ of error 
was taken by the plaintiff, to this Court. 


Srewart, for Plaintiffi—cited 1 Starkie, 154— 
Browa vs. Adair, July Term, 1831. 
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Crabb, contra. 


By Mr. Justice THornron : 

‘This was an action of debt in the Circuit Court of 
Tuskaloosa county, upon arecord of a judgment ren- 
dered in the State of Georgia, in favor of the plain. 
tiff in error, who was the plaintiff also in the Court 
below, against the defendant. The record shews, 
that issues were joined upon the pleas of mud titel re. 
cord, andof payment: and that upon the trial of the 
first issue by the Court, the record declared on, was 
held to be insufficient, for a defect in its authentica- 
tion ; which defect was, that the certificate of the pre- 
siding Judge, omitted to state, that the clerk who at- 
tested the record, was clerk, at the date of his attesta- 
tion, and certified only, that he was so, at the date of 
his, the Judge’s certificate, and that such attestation 
was in due form. 

That there was error, in rejecting the record fer 


this cause, has been decided in this Court, in the case 


of Brown vs. Adair, at July Term, 1831; which deci- 
sion, we still think, contains the just exposition of the 
act of Congress, regulating the authentication of judi- 
cial proceedings. For this, which is the only mat- 
ter presented to the consideration of the Court, by 
the assignment of errors, the judgment of the Court 


~ below must be reversed, and the cause remanded for 


further proceedings to be had therein. 
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JOHNSON AND WASH versus CHRISTIAN AND GOYNE. 


Ia proceedings before Justices of the Peace. iu cases of yoretive entry and detain, 
er, a party is entitled to the peremptory challenge of a jurer, as in civil cases, 


ja the Circuit or County Courts. 


This action was originally commenced by the plain- 
tiffs in error, before a Jus ti eof the Peace, in Tuska- 
loosa county, for an unlawful detamer, by the de- 
fendants. 

In the course of the trial, the defendants insisted 
on the right of a peremptory challenge to one of the 
jurors, which the magistrate refused. A verdict and 
judgment having been rendered in favor of the plain- 
tiffs, the case was taken to the Circuit Court by cer- 
tiorari, and reversed, on the ground, that the Justice 
erred in refusing the defendants the right of challenge. 
The plaintifis took their writ of error to this Court ; 
and assigned as cause for reversal, that the Circuit 
Court erred in its decision, in as much, as the acts of 
Asscinply, giving the right of Nee ee challenge 
to jurors, referred alone to trials in the Circuit and 
County Courts, and not to cases like the present. 


Exuis, for Plaintiffs—The question in this case 
turns on the right of a Justice of the Peace to refuse 
to allow a peremptory challenge toa juror, in a trial 
for forcible entry and detainer. The act of 1820 only 
extended this privilege of peremptory challenge to 
parties litigant in the ireuit Court. It did not ex- 
tend even to trials in the County Courts: to these, it 
was afterwards extended, by another act. The lan- 
guage of the law, though general, must be restricted 
to the subject matter of the statute, and that was, pro- 
ceedings in the Circuit Courts. 
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That the unlimited construction is not the true one, 
is apparent from the consequences that would follow, 
We had an act which authorised a jury of seven per. 
sons, under certain circumstances. If you admit the 
privilege of peremptory challenge, as given by the 
act of 1820, to extend to cases of this kind, a majori- 
ty of the jury might be excluded. 

If arguments, from inconvenience, may be urged 
on the other side, how much stronger are they on 
ours! We aré not to expect by-standers at these 
trials, in the country. Suppose a jury set aside by 
peremptory challenge, and challenges for cause. In 
such a case, it would often be difficult, if not impos 
sible, to obtain another jury. 


Stewart, contra.—The act of 1820, is positive, 
and embraces “all jury trials.” The words cannot 
be limited, in the manner contended for. The jury, 
spoken of by counsel, composed of seven men, how- 
ever it may have beén styled, does not come within 
the meaning of the term. A jury is composed of 
twelve men. 

As tothe reason of the case, there is more need of 
this privilege in trials in the country, under the man- 
agement of the magistrate and constable, than where 
the jury are empanneled under the regulations of the 
Circuit Court. But the statute is full and explicit, 
and needs not the aid of this reasoning. 


By Mr. Justice Hireucock : 

This was an action of unlawful detainer, brought 
by the plaintiffs in error against the defendants, be- 
fore a Justice.of the Peace in and for the county of 
‘Tuskaloosa. The case was tried by a jury, and a ver- 
diet was had in favor of the plaintiffs. It was taken 

y certiovrar? into the Circuit Court for that county ; 
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and was reversed upon an assignment “that the jus- 
tice refused to the defendants the right of perempto- 
ry challenge to one of the jurors.” It has been brought 
into this Court by writ of error; and the only ques- 
tion is, whether in such a case, either party is enti- 
tled to a peremptory challenge. 

By the 11th section of “an act to alter and enlarge 
the terms of the Circuit Courts of this State,’ passed 
December, 1820, it is enacted, “that in all jury trials 
either party may and shall have the right to a peremp- 
tory challenge to four of the jury.” 

The counsel for the plaintiffs in error, contend, 
that by the Common Law, the right of peremptory 
challenge was confined to cases of treason and felony, 
and that Justices of Nist Prius could not grant any 
tales, prior to the statute of 35 Henry VIII, chap. 6— 
that the Court in which this proceeding was had, is a 
Court of special and limited jurisdiction—that its pro- 
ceedings are summary, and in derogation of the Com- 
mon Law—that the act of 1805, giving this mode of 
proceeding, does not give the right of peremptory 
challenge ; nor does it give the right to grant tales— 
that the act of 1820, is an act relating to the Circuit 
Court, and that therefore, the right of peremptory 
challenge given by it, should be confined to that 
Court—and that the Legislature must have so in- 
tended it; as in the next year they extended the same 
privilege, by act, to the County Court, which they 
would not have done, if they had considered the first 
act as extending to the juries in all the Courts. 

The act of 1820, giving the right of peremptory 
challenge, is general in its terms. It says, “that in 
all jury trials, either party shall have the right,” &c. 
The act is remedial in its character. It was intend- 
ed to confer a right not known to the Common Law. 
It is, therefore, entitled to a liberal construction—-so 
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as to “suppress the mischief, and advance the reme. go 
dy.” The jugy contemplated by the act of 1805, | ih 
comes within the mischief intended to be remedied, | 4) 
as much as any jury in the Circuit Court, if not ou 
much more. ‘The power of the sheriff is much great. 
er hore, than in the empanneling of jurors for the 
Circuit Court; and there is no reason that can be of ff dy 
fered, for extending the night of peremptory chal- ff is 
lenge in the Circuit Court, which does not immedi- de 
ately apply toa case cf the kind now under consider 
ation. Co 
It istrue, the title of ihe act in which this section Jf ¢, 
is found, relates to the Circuit Court; but the title of J yj 
an act does not control its provisions.” It may serve pe 
‘plain a doubtful matter in an act, if its meaning 
cannot be otherwise ascertained; but it cannot bere fj 4 
sorted to, to restrain, limit, or control, a plain and pal- 
pable enactment; and by reference to that act, it will 
be secn, that there are other maticrs contained in it, 
which do not, in the least, relate to the Circuit Court. 
Neither does the Court consider the suggestion, 
that there is no power given by the act of 1805, to 
summon tales, any reason why the act of 1820 should 
* Bacon, title NOt be extended to this case. By the Common Law, J y 


4 
j 


JuriesC. if the jury did not attend, whether by reason of d eath, 
or other cause ; or if it be reduced by challenge, so J 
that a sufiicient number do not remain, the writ of J; 
undecem deceimn or octo tales, issued to force others in- ff An 
to Court to try the issue; aud the statute of 35 Hen- | | 
ry VIII, was enacted, woatsisied the plaint tiffs to pray { 


a tales de circumstantitus, to prevent the delay of the 
decem toles. ‘The statute of 35 Henry VIII, allow- 
ed the sheri¥ to summons the by-standers ; whereas, — th 
the Common Law required the jurors to come from | & 
the vicinage or neighborhood of the cause of action. a 
At this day a summons of by-standers would be |” 
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good, without the statute. ‘lhe power of filling up 
the jury is an indispensable incident fo the right of 
trial by jury, and cannot be separated from it with- 
out destroying the value of the right itself. 

That the Legislature, in the act of 1821, in re-or- 
ganising the County Court, in one section of which, 
the right of peremptory challenge of four of the jury 
is secured to each party, is to be received as any evi- 
dence against the construction given, cannot be ad- 
mitted. That act gave jurisdiction to the County 
Court in some cases, concurrent. with the Cireuit 
Court, and it also provided a jury for the Court; and 
without the clause in that act, giving the right of 
peremptory challenge, this Court would have had no 
difficulty in extending the provision of the act of 1520 
to it. 

Let the judgment of the Circuit Court, be affirmed. 


EVANS rersus WATROUS. 


Where there is a clear and substantial cause of action. set forth in a declaration, 
although it contains irrelevant, or superfluous matter, or duplicity, yet the 
defendant shall be bound to answer it. 

An attorney at law, is only liable for gross negligence ; which is a question of 
fact, to be determined by the jury. 

Anaverment ina declaration, against an attorney for negligence, that he had 
negligently commenced a suit, aud improperly dismissed it, contrary to his 
duty, &¢.—held, to be a su‘ficient charge of gross negligence, to put the de- 


fendant, his plea. 


This was an action of asswmpsit, commenced by 
the plaintiff, inthe Circuit Court of Shelby. The 
declaration charged the defendant with negligence, as 


an attorney at law—in this, to wit, that before the 
institution of the said suit, the plaintiff had entrust- 
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ed to the care and management of the defendant, for 
collection and Suit, a certain note or obligation, drawn 
by one May, in favor of one Evans, for the sum 
of two hundred dollars, and by one Hutchison, indorsed 
to the plaintiff. That suit had been commenced, and 
judgment obtained on the same, but that the defend. 
ant had neglected to have the proper execution issued 
on thereon, whereby the debt had been entirely lost 
to the plaintiff. Also, that afterwards, the said de 
fendant, being instructed by the plaintiff to commence 
an action against the indorser of the said instrument, 
had so negligently commenced the same, as to be 
compelled afterwards, to dismiss it, contrary to his du- 
ty and undertaking ; by which, costs had been reco 
vered against the plaintiff, and his opportunity of re 
covery, lost, &c. 

The defendant, to this declaration, filed a demur. 
rer, which the Court sustained, and judgment was en- 
tered up against the plaintiff. 

By writ of error, the case was brought into this 
Court. 


Moopy, for Plaintiff.—It is contended, that the Court 
erred in thus sustaining the demurrer, and rendering 
judgment. The declaration, I conceive to be sub 
stantially good. It is intended to contain two counts. 
These two counts may not be formally set forth, by 
technical words. Particular words are not necessary 
for that purpose. It is sufficient if there be two sub- 
stantial causes of action stated : it will then be regard- 
ed astwo counts; and if either be good, a general 
demurrer to the whole declaration, cannot be sustain- 
ed. In this case, I do not admit that the demurrer 


“was properly sustainable in regard to either count. 


As to the first count, it is averred, that the attorney 
promised to collect the money; he was, therefore, 
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bound, in pursuance of his undertaking, to see that 
the proper writs of execution were issued : this, itis 
averred, he did not do; and that, by subsequent in- 
solvency of the defendant, the debt was lost. The 
duty of an attorney, when he undertakes to collect, 
does not cease with the rendition of the judgment. 
He is required to use all proper diligence to make the 
gllection ; and what is proper diligence, is for the 
Court and jury to determine. 


Peck, contra.—The declaration clearly contains 
but one count: it does not profess to contain more ; 
and this count, I am satisfied, the Court below, cor- 
rectly determined to be bad. It is not the business 
of the attorney to issue out a writ of execution. 
Here, it is set forth that the suit was properly brought, 
but that the attorney did not sue out execution in pro- 
prtime. The suing out of execution is the duty of 
the clerk, and not of the attorney. It is, then, averr- 
ed, that. Watrous promised to bring an action against 
the indorser, and did so, and afterwards improperly 
dismissed the same. ‘This is a distinct charge of neg- 
ligence in another case, and amounts to such gross 
duplicity in pleading, as to render the declaration bad. 
But the dismissal may not have been any neglect. 
Many cases may be imagined, in which it would be 
proper to dismiss. 

In regard to making the collection of the debt, by 
sling out execution, it would frequently be very in- 
convenient for the attorney to attend to it, who may 
not live in the same county. The Court is referred 
to the 4th Rule of this Court, on the subject. 

The Court is referred to 1 Comyn’s Digest, 757, 
ktter B—4 Burrow, 2061—8 Johnson’s Rep. 361— 
Aikins Digest, 263. 
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By Mr. Justice Hircucock : 

‘This was an action brought by Evans vs. Watrous, 
in the Circuit Court of Shelby county, for negligence 
as an attorney. ‘There wasa cemurrer to the decle 
ration, which was sustained, and judgment was ren- 
dered against vans, and one Uriah Jordan, as his 
security for costs. 

The epee siates, that the plaintiff below, had 
placed 3 in the hands of t the defendant, a certain wnt 
lug oblivatory, signed by cue Benjamin May, dated 
Januar y, 1526, jor two hundred dollars, payable 
25th December, 1526, in favor oi, and exdorsed by one 
Jesse J. Evans; that it was also endorsed by one 
Allen L. Mann and by one Isaec Hutchison, who de 
livered it to the plain iff; that the said defendant up 
dertook to coliect said writing obligatory, as an attor- 
ney ut law. for a reasonable reward; that he com 
menced suit, and obtained judgment against the pay- 
or of the instrument, at the August teri, 1827, of the 
Circuit Court of Shelby county ; but, that “he whol 
ly failed and neglected, at an early period after the 
rendition of the judgment, to take the proper and ne 
cessary means to have the said judement executed by 
collecting from said May, the amount of the judgment 
and costs,” &c.; that if he had “ used due and pro 
per diligence in suing outand prosecuting at an ear- 
ly period after the rendition of the said judgment, the 
proper and legal writ ofexecution, necessary to carry 
the said judgment into effect; that the amount of the 
debt and costs would have been collected from the said 
May, for that he was, at the time solvent;” but, that 
before the defendant used the necessary means 10 
have the judgment collected, the defendant became 
wholly insolvent. The declaration further avers, 
that after the insolvency of May, the plaintiff instruct 
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suit against Jesse J. Evans, the payer and first indor- 
ger of the instrument, and that he undertook to do the 
same, with all the necessary and proper skill and dil- 
igence of an attorney: but, that he “ negligently and 
improvidently, on the 27th October, 1828, issued a 
writ of cap. ad respondendum, from the Circuit Court 
of Skelby county, against said Evans, on said instru- 
ment, and at the Fall term of said Court, he contrary 
tohis duty and undertaking as aforesaid, dismissed ‘the 
said suit, whereby a judgment was rendered against 
the plaintiff for costs, and that if the said suit had 
been correctly and skilfully commenced, and faithful- 
ly and diligently prosecuted, and had not been dis- 
missed by the defendant; that he, the plaintiff, would 
have been able, and would have proved all facts and 
things necessary to have recovered judgment against 
the said Evans, for the amount of the debt, and that 
the same could and would have been collected, for 
that the said Evans was then solvent: but that short- 
ly after, and before a new suit could be made effec- 
tive against him, the said Evans removed himself and 
his effects, into the county of Perry, and shortly af- 
ter, beyond the limits of this State, and the United 
States, leaving behind him no property from which 
the money could be made, and so the plaintiff avers, 
that by the negligence, and unskilful, and improvi- 
dent management of the said suits, he hath lost his 
debt,” &c. 

It is contended, on the part of the plaintiff in error, 
that this declaration contains substantially two counts; 
that the charge of negligence, in not collecting the 
money on the first judgment, is properly stated in one 
count, and that the charge of negligence, improvi- 
dence, and unskilfulness in commencing and dismiss- 
ing the second suit, is properly a second and distinct 
count, and that the Court ought so to consider it; but 
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that if the declaration shall be considered as one con 
nected history of the transaction, the matters stated 
are sufficient to call upon the defendant for his de 
fence, and that the demurrer ought not to have been 
sustained. 

By the defendant’s counsel, it is contended, that 
the declaration contains but one count—that there 
are matters set forth, proper for two counts, if for any; 
that it is therefore bad, for duplicity ; that if the Court 
do not sustain the demurrer for this cause, he con- 
tends, that the matters set forth, do not amount to 
such a charge of negligence or unskilfulness, as will 
sustain an action for damages ; that, as to the first 
suit, it is not the business of an attorney to see that 
an execution isissued, that being the duty of the clerk, 
under the laws of the State, and that the clerk is lia 
ble in such case; that, as to the second suit, there is 
no specific ground of negligence charged ; that an at 
torney is only hable for gross negligence, which is not 
charged in this case. 

Without undertaking to decide whether this decla- 
ration is to be considered as containing one or two 
counts, this Court has held that, under our statute, 
which prohibits special demurrers, where there isa 
clear and substantial cause of action set forth in a de 
claration, though it may contain irrelevant or super 
flous matter, or though it may contain duplicity, yet, 
that the defendant shall be held to answer it. 

As it respects the misconduct of an attorney, and 
what acts and omissions will make him liable, it may 

be remarked, that he is only bound to use reasonable 
a 2 Burr. 2060. ona. 
3Camp.17,19 care and skill, in managing the business of his client. 
If he were further liable, no one would venture to act 
in that capacity. He is not liable unless he has been 
guilty of crassa negligentia. "This, however, is usu 
Baru. & Cres-ally a question of fact for a jury ; and is to be ascer 
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tained by the evidence of those who are conversant, 
with the same kind of business." 6 Bing. 460. 


In the ease under consideration, the defendant is 
charged with having omitted the proper and neces- 
sary means to have the judgment collected, and that 
ifhe had used due diligence in suing out and prose- 
ming a legal writ of execution, the money could 
have been made. ‘That it is the duty of the clerks 
to issue the executions immediately after Court, is 
admitted ; and that, in general, it is the duty of the 
attorney to see thatthe clerks do their duty, will not 
be contended ; but that there may not be circuin- 
stances which would require the care and attention 
of the attorney, after judgment, and the omission of 
which might render him liable, is more than the 
Court is prepared to say. 

As to the second suit, the defendant is directly 
charged with negligently commencing it, and impro- 
yrly dismissing it, contrary to his duty. This, is 
ertainly a charge, which unexplained, amounts to 
gross negligence, and is such as requires a defence. 
The undertaking of a suit, implies a faithful and dili- 
gent prosecution of it; and where it appears by the 
declaration, that there was a good cause of action, the 
attorney is bound to shew some reasonable excuse for 
not conducting it to a successful termination. — It is, 
therefore, the opinion of the Court, that, under the 
tircumstances of this case, there is sufficient matter 
charged in this declaration to put the defendant to 
his plea; and that a jury, under the evidence, and a 
proper charge from the Court, as to the general prin- 
tiples upon which the responsibility of attorneys is 
based, and the practice of the bar, in the conducting 
of suits, is the proper tribunal to settle the defend- 
ant’s lability. 

The judgment must, therefore, be reversed, and the 
cause remanded. 
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To say of a member of the Legislature, in reference to the future discharge of 
his public functions, that “ he is a corrupt old tory,” held, not to be actiona. 
ble per se. 

Words, charged as slanderous, are to be construed neither in their most harsh, 
nor innocenisense; but, in their plain and common acceptation, and accor 
ing to their popular use, and obvious import. 

The principle is well settled. that words may be actionable, if uttered against 
officers, or others in public stations of trust or profit, which would not beso, 
if spoken against common individuals. 

But, words to be actionable, if uttered against official persons, must relateto 
past conduct, implying criminality or moral turpitude, and not to the prox 
pect of future misconduct in office. 

Semble, that if there be any exception to this rule, it is in the case of clergymen. 


This was an action of slander, instituted in the 
Circuit Court of 'Tuskaloosa, by the plaintiff, Hogg. 


'Thedeclaration charged the defendant, in three counts, 


with having uttered of him, the plaintiff, (he beinga 
member of the Legislature, elect from the county of 
‘Tuskaloosa,) these following defamatory words, to 
wit : 

First. “ He is a corrupt old tory.” 

Second. “He is corrupt.” 

Third. “ Keep a strict watch on him, he is a cor 
rupt old tory.” 

Each count in the declaration, contained znzendoes, 
that the words were spoken by the defendant, in re 
ference to the station of the plaintiff, then held by him, 
and that they related to the discharge of his duties 
as a ember of the Legislature. 

To the several counts in the plaintiff's declaration, 
the defendant filed a demurrer, which the Cireuit 
Court sustained, and rendered pigment for the de- 
fendant. 

To reverse this judgment, tie plaintiff brought 
the case into this Court by writ of error, 
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Srewart, for Plaintiff.—I do not rely, of course, 
enany thing like the principles of the law of scanda- 
lum magnatum. A man’s office, in this country, does 
not elevate him above his fellow-citizens, so as to 
make an offence against him greater than an offence 
against others, merely on the gronnd of his exalted 
character: buta man in office is liable to peculiar in- 
juries, to which others are not liable; and when he 
is thus injured, he has a right to redress. It 1s slan- 
der to charge a man in office with principles ineon- 
sistent with his office—2 Esp. N. P. 496. This is 
the class of slanderous words complained of in the 
declaration. The office of legisiator, or member of 
the Legislature of Alabama, is not merely an office 
ofhonor, but an office of profit also: and if injured in 
that office, he may sustain loss: if such a one be 
corrupt, he is liable to be expeiled. ‘The offence 
charged has atechnical meaning, when applied to a 
man in office. If the charge be believed, it may not 
only subject him to pecuniary loss—not only make 
him liable to expulsion—not only prevent lis promo- 
tion, but it will affect his moral standing, and disho- 
nor him. 

These words also come under the rule of words, 
spoken against a manin some trade or profession. If 
the charge be credited, that a man in office is cor- 
rupt, he will at once, or ought to be, excluded from 
office. 

In offices of profit, words which import want of 
ability, are, by all the authorities, actionable. In- 
deed, either kind of imputation, that is against the 
ability or integrity, is by the better opinion, actiona- 
ble, whether the office be merely confidential or lu- 
crative-—Starkie on Slander, 100, et seq. 

Words calculated to injure a man in his office, it 
is laid down, though not spoken in reference to the 
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office, are actionable : as to say of a Bishop, “he ig 
a wicked man,” or to call an attorney “a cozening 
knave.” Words are to be considered according to 


‘the condition of him of whom they are spoken ; for 


his liability to be injured depends on that condition, 
These words are clearly actionable. ‘The authorities 
have gone much farther. 

The term “ tory,” in this country, is equivalent to 
traitor. A tory is an enemy to hiscountry. It is not 
understood in this country, as it isin Mngland, where 
it means an adherent toa particular political party, who 
are friends of monarchy and the church. Never was 
it used in the sense in which it has been used in very 
late times, in this country, since the commencement 
of this suit. It was meant as it is generally under- 
stood among the people, that is to say a traitor, an 
enemy to his country. 

Stewart cited Mass. Rep. 248—7 Johns. Rep 359. 
5 Binney’s Rep. 221—1 thid, 184—1 Johns. Cas. 129. 
7 Johnson, 264. 


ELLIs, conira.—Much of the law referred to by 
counsel, is not applicable to the present case. It is 
admitted that these words would not be actionable, if 
spoken of a private individual: then, the question 
arises, whether they can be made actionable by the 
office of alegislator. The general rule is, that if the 
party would be liable to be criminally punished, for 
the offence, if established, then the words are action- 
able in themselves.—5 Johnson’s Reports, 191—Mi- 
nor’s Reports, 94, 140. 

I assume the position, that Hogg did not hold an 
office, within the meaning of the Constitution. The 
declaration here, shows that the plaintiff only claims 
for damages on account of his holding the office of a 
member of the Legislature. The two first counts 
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make the charge as an injury done to him, in office : 
the last, does not aver the office directly ; but as the 
words are not actionable when spoken against a pri- 
yate individual, the count is demurrable for that rea- 
son. In the first two counts, the plaintiff is said to 
be subjected to all the pains and penalties to which 
those are subject, who are guilty of corruption in of- 
fice. What are these ? Can a member of the Legis 
lature be impeached? No. Is he indictable for a 
misdemeanor, for corruption in office? I know no 
authority for it. If the danger was expulsion, it should 
have been stated. If it was deprivation of promotion, 
that should have been stated. 

But, members of the Legislature are not officers. 
The Constitution says, they shall “ serve,” &c., not, 
shall hold the office. Of certain persons, it says, they 
shall not have a seat in either House of the General 
Assembly, or be eligible to any office of trust or pro- 
fit: why the distinction, if members of the Legisla- 
ture hold an office of trust or profit ’?—3d Art. 2d sec. 
Constitution of Alabama--same Art. 24, 25, and 27th 
sections. 

When the Constitution comes to speak of the Ex- 
ecutive Department, of the Governor, Secretary ot 
State, Sheriff, &c. the word office is employed—4th 
Article of the Constitution, 14th section. So also, of 
the Judicial department—the office of Justice of the 
Peace, the Judge’s office, the office of Attorney Gene- 
ral, &c.— Section 18. 

Officers, in the constitutional sense, would be lia- 
ble to impeachment, also to indictment for corruption 
in office : words like these would, perhaps, be actiona- 
ble against them for this reason, but not against mem- 
bers of the Legislature, who are not so liable. 

Much of the doctrine of the English Law on this 
subject, is founded on the stattites giving damages for 
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scandalum magnatum'; but we have no such law, 
The two rules laid down in the case of Onslom ¥ 
Horn, (3 Wilson 177,) are, ist. Slander must be wher 
the words impute a crime. 2d. Where the words 
are against a person holding an office of profit, ang 
calculated to injure him therein-—or the same as tog 
profession. 

It is not fair to reason by analogy, from members 
of Parliament to our members of the Legislature 
Liberty of speech is guaranteed in this country, 
Members of Parliament hold their place for seven 
years: here, it is a temporary trust—held only for 
one yeur. It is held, for instance, that to say of 
member of Parliament, “He is a papist,” is action 
able. This would surely not be law here, in refer. 
ence to our Legislature. 

But, I hold that under our form cf government, 
no action will lie for words like these. No adjudg- 
ed case can be found where an action has been mai- 
tained for a charge of corruption against a memberof 
the Legislature. Nordo I know of any case in Eng. 
land since that of Onslow vs. Horn, and there the 
judgment was for the defendant. This action, [im 
sist, cannot be supported. 


By Mr. Chief-Justice Sarroup : 

Hogg instituted an action of Slander, in the Cir 
cuit Court of Tuskaloosa county, against the defen 
dant, Dorrah. 

‘The declaration contains three counts. 

1. The first recites the plaintiff having been 
duly elected a representative of the county; had 
taken upon himself the duties of his office ; had te 
ken the oath presbribed ; had been admitted to his 
seat ; and was, at the time, in the discharge of the 
duties of said office, when the defendant well knowing 
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the premises, and intending, &c. to cause it to be be- 
jeved, that the plaintiff was guilty of corruption in 
ofice, and to subject him tothe punishment provided 
by law for said offence, in a discourse held with one 
Cunningham, in the hearing of divers others, and in 
lation to the office and trust, which the plaintiff then 
ield as aforesaid, falsely, slanderously, &c. uttered, 
ad proclaimed of him, the plaintiff, as follows—that 
‘he is a corrupt old tory ;”’ (meaning thereby, that 
he, the plaintiff, was guilty of corruption in the dis- 
charge of his said public function and trust.) 

2. In the second count, that “ he is corrupt.” 

3. In the third count, that the defendant said to 
Cunningham, who was also a member of the Legis- 
lature, in reference to the plaintiff, and his said pub- 
ic function, “ keep astrict watch on him, he isa 
corrupt old tory ;” with to the second and 
third counts, similar to that in the first. 

To each of the counts in the declaration, the de- 
fndant demurred. ‘The Circuit Court sustained the 
demurrer, and rendered judgment for the defendant, 
br the costs. 

This judgment on demurrer, is the cause assigned 
or error. 

Thus, the question is presented, whether the words 
charged, under tlie circumstances, and in the manner 
of the imputation, are actionable in themselves, or 
could only be rendered so by a per quod averment. 
Asno special damages are alleged—unless the words 
are actionable in themselves, the demurrer was pro- 
perly sustained. 

What is the nature of the imputation against the 
plaintiff, alleged in the declaration? It is necessary 
to determine the true import of the words complain- 
ed of, in order to bring them to the test of other cases. 
The drnwendo, it must be recollected, cannot alter, va- 
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ry, or extend, the meaning of the words uttered. Jf 
ean only furnish a technical definition or explanation 
of an ofience imputed by the words actually spoken, 
The ‘position is equally true, that in actions of this 
kind, according to the improved doctrine of the law, 
the words charged as slanderous, are not to be con 
strued either in their most harsh and offensive, nor 
in their most mild, and imnocent, sense, as, at dif 
ferent periods in the history of jurisprudence, has 
been holden ; but are to be understood by courts and 


juries, as by the rest of society, in their plain an( | 


common acceptation; in other words, according to 
their popular use, and obvious import. 

Allowing to the plaintiff all the benefit that can be 
derived from the fact, of his having been a member 
of the Legislature at the time, and that the worts 
were spoken of him in reference to the discharge 
his public functions, as such, what is the offence im 
puted to him? In the first and third counts, it isno 
other than that he was a éory of an obnoxious descrip 
tion. Itis not even supposed, by the argument d 
counsel, that the words were intended to impute that 
kind of torytsm, which has long distinguished one of 
the political parties in England, or that which wa 
applicable to one portion of the American commun 
ty during our revolutionary strugsle, and for some 
time afterwards. Nor is it contended, if such were 
the intention, that the words, (if ever so,) would be 
actionable at the present day. But, it is insisted, 
that by a rational intendment, the meaning must have 
been, that the plaintiff was a traitor or some kind d 
enemy to his country. According to my view, this 
would be the most rigid and offensive acceptation 
that the words could possibly bear ; and that we have 
no more authority thus to construe them, than in the 
very mild sense suggested by the defendant’s cou 
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gl—that it may only have been intended to impute to 
the plaintiff the udvocacy of a particular candidate 
fr the Presideucy, to whom the defendant was op- 
psed. But, Tn ‘ust concede, that neither appears to 
me to be the natural and common ac ceptation of the 
rm: also, that when the charge was made, or at 
he present day, in this State, and after the various 
wes that have been made of the word, there is dif- 
fculty in ascribing to it any definite meaning. I 
hink, however, it may be assumed, that if any thing 
more than general scurrility was meant, the epithet 
was intended to impute some political creed or heresy, 
which the plaintiff considered obnoxious ; and that 
the other qualities imputed, by the adjective ‘corrupt,’ 
represented tue me iff as one possessing a heart of 
general depravity ; and that the accompanying re- 
quest, that he shox td be watched, implied an opinion 
that he was capable of dis ingenvousness, or artifice, 
toeffect his amenaes sr purposes. ‘The joint application of 
heepithets corrupt % and tory, hasatendency rather to 
quality and limi inn to exte a the former, by con- 
ining it to feelings or sentiments. 

The second count, however, charges the imputa- 
tion of corruption in the pl untiff, w ‘thout any special 
application ; the effect of which, I would understand 
tobe, that the plamtifl possesse xd a depraved heart, 
rndering him capable of vicious or corrupt acts gene- 
rally. 

Then, the question recurs, whether words, imput- 
lag to the plaintiff, while a member of the Legisla- 
ture, and in reference to the future discharge of his 
public functions, the character of vice or depravity ; 
oof holding, undefined, obucxious political tenets, 
are in thenrselves action able. 

It is considered material, that the words charged, 
have no special idle rence to any particular vote, or 
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other act done; nor even tothe plaintiff's past conduct as to 
a member—that the allusion is to his corrupt and tory J cons 
character in anticipation of lis improper conduct, tice’ 
The principle is well settled, that various charges, J) jot | 
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when made against officers, or others, in public sta- 
tions of trust or profit, may be actionable, which would 
not be, if uttered against common individuals. The 
reason is, that persons in oifice, or such other sta. 
tions, may loose their employment, and the profit or 
confidence committed therewith ; or may be subject 
to prosecution and punishment for malfeasance, ot 
other offences ; yet there are some general principles 


applicable to all actions of slander, to which refer § his: 
ence must be had, in determining the effect of these J whe 
words. tune 
2Esp.Ni. Pr. [tis said, in an authority,’ read in argument by § spol 
496, '7. the plaintiff’s counsel, “that the words must charge J duc 
a fact to have been committed ; for to charge a man I 
mith bad or evil intentions, is not sufficient: 2%, aul 
where the defendant said of the plaintiff, “he is a § suff 
brawler and quarreller, and gave his champion coun § Che 
sel to kill me, and then fly the country :” these words J He 
were adjudged not to be actionable; for they charged no past 
fact commutted, and the purposes or intentions of a witl 
man, without action, are not punishable at law. So, § or r 
where the words were, “ He is a troublesome fellow, pore 
and I doubt not to see him indicted at the next ass F The 
zes, for sheep stealing ;’ these words were adjudged J fut 
not to be actionable, as not charging the party with J Ons 
any fact commetted. (no 
wn SP It is also said, by the same authority,’ in reference J flec 
to words constituting scandalum magnatum, that im- fact 
putations against persons in office, dignity, trust, and J ges 
profit, may be actionable, which would not be held 9, situ 
in case of a common person : as where it was saidof J thr 
the Marquis of Dorchester, “My Lord is no more to ‘thi 
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to be valued than the dog which lies there ;” this was 
considered actionable. Other authorities to be no- 
ticed, will perhaps show, that Dorchester’s case can 
not be regarded as law, unless under circumstances 
different from those presented ; and will further ilus- 
trate the accuracy of another principle, given in 
ennection with the saine, that words, charging 
lad intentions merely, are actionable in the case of 
public persons or magistrates. The further remarks 
of the same author, appear scarcely reconcileable with 
the above: “That where the words do not charge 
the person in such ¢rust or office, with any breach of 
his duty, or oath ; with any crime or misdemeanor, 
whereby he has suffered any temporal loss in for- 
tune, office, or in any other way whatsoever, but are 
spoken as maiter of opinion as to the person’s con- 
duct, such words are not actionable.” 

I regard the case of Onslow vs. Horn,’ as direct 
authority in this case. [or the present purpose, it is 
sufficient to notice the concluding remarks of the 
Chef Justece, in delivering the opinion of the Court. 
He says, “the words do not relate to Mr. Onslon’s 
past conduct in Parliament: they do not charge him 
with any breach of his duty, his oath, or any crime 
or misdemeanor, whereby he has suffered aiy tem- 
poral loss, in fortune, office, or in any way whatever. 
There is no occasion to say any thing concerning any 
future presumptive contingent damages, which Mr. 
Onslow may possibly sustain at some future time, 
(no body knows when) by reason of Mr. Horne’s re- 
flection upon him. I know of no case, whereon an 
action for words was grounded upon eventual dama- 
ges, which may possibly happen toa man in a future 
situation, notwithstanding what the Chief Justice 
throws out in 2 Vent. 266, where he is made to say, 
‘that whore a man had been in an office of trust, to 
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say, he behaved himself corrupély in it, as it imported 
great scandal, so it might prevent his coming into that 
or the like office again, and therefore, was actionable, 
I think the Chief Justice went too far.” Such isthe 
language of the Court, in Onslow's case. ‘The Chief 
Justice there, also said, he thought his brother Leigh 
went a little too far, when he said the words import 
ed that Mr. Onslow would betray his trust: “ We 
think they mean no more, than Mr. Horne was of 
pion, Mr. Onslow would break his word; but to say, 
he has broke kis woi 1 is not actionable a fortoni, 
these words are not actionable.” ‘The particular words 
uttered against Onslow, are immaterial to our pur 
pose. The principle of the decision,is, that the words, 
to. be actionable, must relate to the plaintiff’s past 
conduct in his office, or public duty ; must charge an 
actual breach of duty, or of oath, or the commission 
of some crime or misdemeanor ; that an action for 
words, is not sustainable for eventual or contingent 
damages, which may possib aly happen to a man in@ 
future situation ; nor 1s the expression of an opinion, 
respecting another's zzclinations or intentions, a ground 
of action. 

The principle mainly relied on, in support of this 
action, is, that the words were spoken of the plaintiff, 
m reference to his motives and conduct tx office. The 
injury is so charged in the declaration ; but, as be 
fore mentioned, w vithout an y averment of special da- 
mages, or of any colloque um, applying the imputation 
to any vote given, or other ac t committed, in the dis- 
charge of the public trust ; but, with general refer- 
ence to his corrupt disposition, and obnoxious charae- 
ter, while a member, and employed as such. . Ex 
cept in relation to the plaintiff’s alleged toryésm, which 
I have attempted to shew is not actionable, what dis 
tinction can be drawn between the import of this 
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charge, and those of lar, scoundrel, villain, &¢.— 
Charges of the latter description, are generally con- 
sidered as indicating rather the angry, reckless tem- 
per of the speaker, than the turpitude of him of whom 
they are spoken. It is well settled, that such impu- 
tations, when made in reference to common persons, 
are not actionable ; nor has any case been found, of 
good authority, in which words of similar import, 
have been so held, when spoken of one in official sta- 
tin, or any honorary employment or trust. It is 
not believed that a member of the Legislature could 
be subjected to conviction on impeachment for any 
cause, of the nature of that imputed to the plaintiff 
inthis action, even if he could for any cause what- 
ever, Which is not admitted. It is true, a member of 
the Legislature is subjeot to expulsion, by the body it- 
elf; but it cannot, for a moment, be apprehended, 
that the charge imputed to this plaintiff, if admitted 
tobe true, would authorise his expulsion. An insu- 
perable objection to this course, would be, that no 
crime or misdemeanor , or any particular act of mo- 
nl turpitude, was charged ; nor any particular allu- 
sion made to the plaintiif’s past deportment as a mem- 
ber; that an apprones nsion or opinion only was ex- 
pressed, from his disposition and character, that he 
would act improperly. 

In Starkie on Slander, (110) it is said, “ that to 
impute want of integrity to any person, who holds an 
office of trust or Lays is actionable.” It is impossi- 
ble to determine the force and extent of such general 
propositions, without particular reference to the proofs 
and illustrations given to sustain them; this is also 
hecessary to test their au thority. Ofthe cases given 
in support of the above proposition, one was, that it 
had been said of a Judge, that “A7s sentence had been 
orruplly given :” Another, where it was said of a 
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Justice of the Peace, “I have often been with him 
for justice, but could never get any thing at his hands 
but injustice :’ And another, where the words were, 
“He covereth and hideth felonies, and is not worthy 
to be a Justice of the Peace.” 

Lhe distinction between each of these cases, and 
the one before us, is most obvious. In all the cases 
cited, the words used, clearly imputed corruption or 
turpitude, in reference to particular official acts pre- 


viously committed. 

The same writer, in continuation, lays down ano- 
ther proposition in still broader terms ; which is, 
that “where a person holds an office or situation, in 
which great trust and confidence must be reposed in 
him, words impeaching his integrity generally, and 
without express reference to his office, are actions 
ble ; since they must necessarsly attach to him in 
his particular character, and virtually represent him 
as unfit to held that office or situation.” One of the 
examples given to sustain this position, is a case in 
which it had been said of a Bishop, “ He is a wick- 
ed man.” ‘This was held to be actionable ; and ap- 
pears to be the strongest case referred to, of which 
there were many. All the rest, according to their 
natural import, or the construction placed upon them 
by the courts or juries, had reference to some partict- 
lar misconduct in office, or to some breach, or viola 
tion of, or incapacity for, professional duty, and point 
ed to acts already done—not, as in this case, to a dis 
position for future mischief. 

The case of the Bishop, appears to rest on a pril- 
ciple peculiarly applicable to clergymen—that what- 
ever tends to destroy public confidence in their mo- 
ral virtue, and christian purity, must deprive them of 
that respect and veneration, which is indispensable te 
the success of their profession. On this principle, i 
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is held, in the United States, as well as in England, 
that to charge a minister with drunkenness, is actionable 
without laying a colloquium of his office or professicn, 
and without proof of special damages—{ McMillan vs, 
Birch'—Shaddock v. Briggs.,.) In the ease last referr-«1 Binney,178. 
ed to, Chief Justice Parker concludes the opinion of — | 
that Court, thus: “a minister of the Gospel is sepa- 
rated from the world by his public ordination, and 


carries with him constantly, whether in or out of the | 
pulpit, superior obligations to exhibit, in his whole de- | 
portment, the purity of that religion, which he pro- i 


fesses to teach. He is as much in office, when re- 

tired to the bosom of his family, as when employed 

in public duties; and his example in the prac- 

tice of all moral virtues, and particularly of tempe- 1 

rance, is not the least of the duties incurred by his 1 
profession.” 

But the law is conceived to be different in respect : 

to other persons; even as to those in offices of trust 

and profit, or other public stations. It appears, from | 

the references already made, that there is at least, a 

shade of distinction: that in the latter cases, the im- . 

putation may point to some particular misconduct 1 

previously acted, in violation of official or profession- i} 
alduty. The principle adopted in Brooker vs. Cof- 

Joins. Rep. 

s0 as to require to be actionable, a charge, which, if 

tue, will subject the party to an indictment for a 

crime involving moral turpitude, or subject him to an 


fing is not strictly applicable to the case of officers, ;23' ii 


infamous punishment: yet, by analogy, it is entitled if 
loits influence in requiring that the actionable words 
shall point to the particular misconduct, imputed as iq 


criminal or vicious. 

The'case of Oakley vs. Farrington,’ is more 10 41 Jobns. Cas. | 
pint. ‘The plaintiff complained as a Justice of the” | 
Peace, and charged the slanderous words to have i 
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*7 Johns. Rep. 
359, 


been spoken of him in relation to his office. The 


words were, “ Squire Oakley is a damned rogue.” 
It did not appear from any circumstance, that the 
words were spoken of the plaintiff in his official ca- 
pacity. The Court ruled, that the words spoken of 
a common person, would not be actionable ; and al- 
though they were spoken of a magistrate, as they 
had no relation to his official character or conduct, 
they were no more actionable, than if he had not been 
in office. 

The case of Lindsey vs. Smith, further illustrates 
the true principle. In that case also, the plaintiff 
was a Justice of the Peace, and declared for an inju- 
ry as such, in reference toa trial had before him be- 
tween the defendant, and one Abner Wood. He al- 
leged, in substance, that the defendant said of him, 
“he had been feed by Wood, and that he, the defend- 
ant could do nothing, when the magistrate was in that 
way against him.” <A verdict having been obtained 
for the plaintiff, the defendent moved in arrest of 
judgment, on the ground, mainly, that the colloquium 
did not state that the words were spoken concerning 
the cause, and the plaintiff’s conduct in relation to it. 
The Court remarked, that the slanderous intent and 
application of the words had been established by the 
verdict; that the zauendo could not supply the place 
of the colloquium, but that there was the competent 
colloquium to give point and application to the words 
if found, as the jury must have found them to have 
been spoken, with a scandalous and malicious intent. 

These two latter cases fully sustain the principle 
of those previously referred to, that actionable words, 
even in reference to officers, and all public functiona- 
ries, (perhaps clergymen excepted,) must point to pre- 
vious official misconduct, implying criminality or mo- 
ral turpitude. This restriction must be observed, oF 
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a boundless field of litigation would open before us ; 
and thus far only, consistent with the genius of our 
government, can the licentious use of words, be check- 
ed and punished. 

The province of the jury, in deciding, whether or 
not, there is cause of action, is only to determine the 
effect of the evidence, and the common acceptation of 
the words charged, when, from the form of the ex- 
pression, their import is equivocal. In other respects, 
itis a question of law, whether the imputation be ac- 
tionable. 

From this view of the case, we are of opinion, the 
judgment below, must be affirmed. 


STARNES & CO. rersus PIERCE. 


In actions against officers, for failure to return process at a particular day, the 
Courts are privileged to hear any matter of equity in excuse for the failure— 
And where the amount involved is under twenty dollars, such excuse may. 
be shewn by the oath of the oilicer. 


This action was brought before a Justice of the 
Peace, in the county of Jefferson, to recover of the 
defendant, the sum of seventeen dollars and eighty 
four cents. Thedefendant was a constable, and the 
cause of action, was, his failure to return process on 
an attachment, in favor of the plaintifis. The Jus- 
tice having rendered judgment in favor of the plain- 
tiffs, the case was taken, by appeal, to the Circuit 
Court. The Court below, permitted the defendant 
to shew, by his own oath, that he had a sufficient ex- 
cuse for his failure to return the process; and the 
cause was reversed. The plaintiff, thereupon, took 
a writ of error. 
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for Plaintiff—Contended, that on failure to the 1 
comply with the statute, the liability of the constable J ed, i 


trate 


was fixed ; and if not so, still the excuse offered was 
no sufficient exculpation. ‘The party should be held 
strictly responsible, according to law. He does not 


shew any excuse for the delay. He excuses himself §f yerse 
because another attachment came to his hands on the A 
same day ; and he could not make enough to satisfy §j cepti 
both. ‘The order of sale in question, was first re § |ied 
ceived, though the other was on the same day ; and § bein 
the oldest order should have been first complied with. J the J 
At any rate, the order should have been returned in T 
due time, according to law. ‘The contention about §f magi 
which attachment should be first satisfied, was an ad- § goin: 
‘ditional reason for making due return, as there was § fr f 
a probability presented to lim, that he would be made ff perm 
liable if he committed a failure. state 
deter 

Peck, contra.—This is, in fact, an action of debt plan 
agaist the consiable, for not paying over money, and It 
not properly a motion for failing to return the order Is 
of sale. ‘There was no tutentional wrong, and the § cise 
Court very properly made an equitable adjustment ei 
of the matter. ‘The Court heard ail the cireumstan- § fie 
ces on both sides, aud decided in favor of the consta- A 
ble. ‘The plaintiff ouly excepted to the right of the that 
Court to go into the equitable circumstances, and not §f equi 
to the sufficiency of the excuse. ecuti 

By Mr. Justice Hirrencock : mak 
The plaintiffs in error, brought their action before  ilov 

a Justice of the Peace for Jeiferson county, against ff ale 
the defendant, who was acoustable, for failing to reef} ao 
turn an order of sale, on a judgment in favor of the Py f& 
plaintiffs, against one Shofieit, on an attachment, and out 
for faiting to rettrn the money made on said sale, to F les 
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eto # the magistrate who issued the order. ‘The debt claim- 
able § ed, is seventeen dollars and eighty four cents. Judg- 
was § ment was rendered for the plaintiffs, by the magis- 
veld ff trate; from which there was an appeal to the Circuit 
not §f Court of said county; where the judgment was re- 
self ff versed, and the case is brought here by writ of error. 
the At the trial before the Circuit. Court, a bill of ex- 
isfy ff ceptions was taken, which presents the matters re- 
re- ff lied on here, to sustain the writ of error. ‘The sum 
and being under twenty dollars, the case was tried by 
ith. the Judge without pleadings or a jury. 
1 in The failure to return the order was proved by the 
out B magistrate. ‘The Court determined to hear evidence 
ad- ff ging toshow an excuse on ihe part of the constable, 
was. ff for failing to return the order, and for that purpose, 
ade ff permitted the constable to be sworn, and received his 
tatement on oath. ‘Lo the opmion of the Court, 
determining to hear the circumstances of excuse, the 
lebt plaintiff excepted. 
and It is contended, that the Court erred, 
‘der Ist. In determining to hear any evidence of an ex- 
the § cuse; and, 
ent 2d. In deciding that the matter of excuse was suf- 
ficient. 
sta- As to the first point, it has always been decided, 
the ff that the Court has the power to hear any matter of 
not § equity, in excuse for an officer's not returning an ex- 
ecution, or any other process required to be returned 
ita particular day ; and when the party has failed to 
make his excuse at law, a bill in chancery has been 
ore §f allowed to enjoin a judgment obtained. ‘The reason- 
nst ff dleness of this decision is apparent ; and to say that 
re- § aw oflicer should be made liable, at all events, for eve- 
the y failure to return process at a particular day, with- 
nd =f ot giving him any right to exeuse his default, would 


ve subversive of the first principles of justice. 
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a8 Johns. Rep. 


496, 3d ed. 


There is, therefore, no error in the first assigp 
ment. 

The second assignment is not presented by the bil 
of exceptions. The sufficiency of the excuse was no} 
drawn in question, directly, by any thing therein cop. 
tained, and this Court is not authorised to revise the 
decision of the Court upon that point. A_ bill of e. 
ceptions does not draw the whole matter into exami. 
nation; but only the point to which it is taken; anj 
the party must lay his finger on the points which 
arise, either in admitting or refusing evidence or mat 
ter of law, arising from a fact denied, in which heis 
overruled by the Court. Here, the party was over 
ruled in his exception to the power of tle Court, to 
receive evidence of. any excuse for failing to retum 
the order of sale. Butno question is raised as tothe 
sufficiency of that evidence. 

The judgment must, therefore, be affirmed. 


THE MAYOR AND ALDERMEN OF TUSKALOOSA rs. WRIGHT. 


The books of a Corporation, are evidence against the Corporation, and between 
the members thereof, but not in their favor, in a suit brougl!it against the be. 
dy, by a stranger. 

Ex members of a town corporation, are ex necessiiate, competent witnesses int 
suit by a stranger, against the body. 


This case originated in an action of assumpsil, 
brought against the plaintiffs in error, in the Cireult 
Court of Tuskaloosa. The plaintiff declared, for’ 
certain sum of money, allowed to him by resolution 
of the corporate authorities of the town of Tuskaloc 
sa, in settlement of his accounts as marshal. The 
books of the corporation were produced in supported 
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the claim, by which it appeared, that the sum de- 
manded had been allowed to the plaintiff, as charged 
inhis declaration. ‘The defendants contended, that 
the resolution had been passed in mistake, and offer- 
ato shew by the same books, the passage of a subse- 
quent resolution of the Board of Aldermen, rescind- 
ing the first, but the Court below rejected the last re- 
wlution offered by the defendants. 

The defendants then produced certain of the ex- 
nembers of the corporation, who had been in office 
atthe time when the resolutions were passed, whom 
the Court excluded. Judgment having been had in 
fvor of the plaintiff, the case was brought into this 
Court by writ of error. 


Witson, for Plaintiff—The question here, arises, 
an the marshal of the town (Wright,) subject the 
corporation to debt by means of their own books, 
without permitting all that appears on the books, with 
ference to the same subject, to go to the jury? I 
cntend that this is notallowable. It is taking a de- 
indant’s own statement against himself, and at the 
ame time garbling that statement. The book introduc- 
elinevidence, was the property of the corporation ; and 
ifthey may be forced out of the hands of the owners, 
tobe used as evidence against them, all that they 
disclose with reference to the same subject matter, 
should go together to the jury. Suffering part to be 
rad, and excluding the rest, was like introducing, 
inan action at law, the defendant’s answer in chan- 
tery, and reading part of it against him, without per- 
iaittine him to read the rest. 

The plaintiff below in this case, had a night to 
jrove his account against the corporation, without 
resorting to their book, but as he chose to resort to it, 
le thereby entitled the corporation to use it also on 
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the saine subject. ‘To admit the first, and to exclude 
the second, would be making an unfair use of the 
book of the corporation. As well might an individy. 
al, with whom I had pecuniary dealings, come into 
my office, take up some of my memorandums in whieh 
| had entered a charge against myself, and hold me 
accountable to that amount, without permitting ano. 
ther memorandum to be used in my favor, of a like 
private nature, also entered by myself, going to show 
that the debt so evidenced was paid off and discharged, 
Itis not that we would prove by the book of the cor. 
poration, that Wright's account was false, but that the 
debt was removed by payment and set-off. 

In regard to the second point: I contend that the 
Court erred in rejecting the evidence of John Owen, 
and others, because they had been members of the 
corporation at the time of these transactions. Ther 
is adistinction between a private and public corpora 
tion. ‘The members of the former may have an inter 
est that will render them incompetent to give testime 
ny; but it is different with the others. There, the 
interest, if any, is slight—of a public character, and 
so remote, that it is no objection. Such is the corpo 
ration in this case: and the interest of the members 
belonging to it, is not such as will justify their ex- 
clusion from giving testimony. The inhabitants of a 
town have an interest in its welfare and prosperity; 
but it is not such an interest as will render them i- 
competent witnesses in a suit, in which the corporate 
authorities of the town become a party. Commoners, 
in England, were not good witnesses ; for, if the com- 
~ mon were extended or contracted, their private rights 
were thereby affected. 


contra.—Wright declared in one of the 
counts of his declaration on an instmul computassent 
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assumpsit. ‘This record, introduced on the part of 
the plaintiff, sustains this count. It shows the ac- 
counting together, as charged. Wright was then 
present. Orders made at other times, when he was 
not present, are not admissible. It has been compar- 
ed to introducing the admissions of a man against 
him. What then? Because you prove what a man 
has admitted, may he prove every thing that he has 
sid on the subject? Certainly not. He can only 
prove what he said atthe same time he made the ad- 
nissions—not what he said three days afterwards, the 
other party not being present. ‘The general rule ap- 
jlicable to this case, is, that the books of a corpora- 
tio are evidence against them, not for tiem. 

When the subsequent orders of the corporation 
were rejected by the Court, it was attempted to itro- 
duce these same men who made those orders, to im- 
yavh the former settlement. It was, in effect intro- 
ducing a defendant to impeach his own settlement. 
Such testimony is not competent. These subsequent 
orders too, condemned the first settlement as wrong. 
Ifthey had made a wrong settlement, they were re- 
sonsible for the error. Here was a direct interest. 
They were interested to defeat this suit, and thus to 
free themselves from legal responsibility. 

In regard to the competency of members of a cor- 
poration, as witnesses in behalf of that corporation, 
lhold the rule to be, that they are inadmissible, un- 
less it can be made appear, that it is from necessity 
that they are introduced. The case may be assimila- 
ed to that of rated parishioners: these, being bound 
loypay the rates assessed for the poor of the parish, 
aé not competent witnesses to prove a donation to 
the parish—5 Term R. 174. In the present case there 
isan obvious interest, All the members of the cor- 
poration are interested in being released from the pay- 
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ment of the amount due the plaintiff; and there doe 
not appear to be any necessity for the introduction 
of these men as witnesses. 


By Mr. Justice Hircucock : 

This was an action of assumpsit, brought by the 
defendant in error against the corporate authoritiesof 
the town of Tuskaloosa, to recover the sum of one 
hundred and eighty dollars and forty three cents, 
which he claimed; it bemg the amount allowed him 
by a resolution of the Board of Mayor and Alder. 
men, upon a final settlement of his accounts as mar 
shal of the town, and which was dated the 5th of 
September, 1831. ‘The plaintiff read to the jury the 
entry of the proceedings of the corporation, as it ap 
peared from the record book of their proceedings 
‘The defendant then offered to read from the same re 
cord book, the proceedings of the board upon a sub 
sequent day, to wit, the Sth September, 1831, rescind: 
ing the first resolution, re-stating his account, and 
reducing the amount. It appears that the plaintiff 
was present at the meeting of the board on the 5th, 
when his account was allowed, and assented to the 
settlement ; but that all the subsequent proceedings 
were had in his absence, and against his consent. 

The Court refused to permit the subsequent pro 
ceedings to be read to the jury. ‘The defendant then 
offered as witnesses to establish their defence, and to 
prove they were not indebted to the plaintiff, sundry 
witnesses, who, it appeared, were the mayor and al- 
dermen of the town at the time of the above stated 
transactions, but who were not im office at the time 
they were offered as witnesses. ‘I'he Court excluded 
their testumeny, and would net permit them to be 
sworn. ‘To the exclusion of the above testimony, 
and the rejection ef the witnesses, a bill of excep 
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tions was taken, and which is sesigned for error 
here. 

It is laid down in. 1 Starkie on Evidence, (292,) that 
the books of a corporation, containing a register of 
their public acts, are evidence between the members 
ofthe body, or against the body, for they contain the 
rules and regulations to which they are all subject, 
ad to which all are privy: but, they are not evi- 
dence for the corporation against a stranger. This, 
asa general rule, would undoul biedly a apply to this 
ase. But the plaintiff’s counsel contends, that the 
plaintiff below, having introduced the books, has 
thereby made them evidence, as well for, as against 
the corporation, so far as they relate to the subject 
matter in controversy, on the cround that the admis- 
sions of a party must all be taken together. 

The introduction of the books, by the plaintiff be- 
low, was confined to the establishment of a contract 
between him and the corporation, for such the reso- 
lution of the board must be held to be. It was a dis- 
tinct admission of a debt, upon a subject properly 
within their control, and about which they could bind 
the body, and the effect of which they could not im- 
pair, by any subsequent revocation by themselves, un- 
accompanied with the assent of the plaintiff below. 
The introduction of it was, th erefore properly rejected. 

But, in the exclusion of the witnesses, the Court 
conceive there waserror. ‘They were not parties to 
the suit, at the time they were offered as witnesses, 
ad it now seems to be admitted, that the inhabitants 
if corporations and guast corporations, such as coun- 
ties, towns, parishes, cities, &c. though. they may 
e collectively interested in a suit, are nevertheless, *! Day. 35-5 


‘ ? Cowen 416, 1 
‘mpetent witnesses. ‘This is from the necessity of N. Hamp. R. 
. 273, 1 Johns. 
the case." These witnesses were not rejected on the 436, and other 


found that they were incompetent to impeach the 
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settlement made on the 5th September, but because 
they were members of the board at the time of the 
settlement, and because it must be inferred they were 
inhabitants of the town when they were called to tes. 
tify. They are considered by the Court as compe. 
tent witnesses, and that their testimony should have 
been received, so far as it might be applicable to the 
issue before the Court, under the ordinary rules of 
evidence. For this error, the cause must be revers 
ed and remanded. 


BURKE versus ADKINS, et uz. 


Debt, suggesting a devastarit,1s maintainable, on a judgment by default, obtained 
against the representatives of an estate ; cither betore, or after the 1ssuanee 


of a fi. fa. 


Burke, plaintiff in error, having obtained a judg- 
ment by default, in the Cireuit Court of Shelby, « 
gainst the estate of one Porter, brought his action o 
debt, suggesting a derastarit against the present de 
fendants, representatives of the same. The declare 
tion of the plaintiff was demurred to, and judgment 
was rendered by the Court, in favor of the defendants 

The only question presented in this Court,’ was, 
whether debt suggesting a devastavit would lie against 
the administrators, de bonis propriis, without an aver- 
ment of the issuance of a ff. fa. and the return of 
nulla bona thereto, on the judgment obtained against 
the estate. 


Moopy and Exnis for Plaintiff—cited Chatty’s 
Pi. 484, °5, 1 Chitty’s PL. 47. 


236 
C 
| 
| 
vil 
| 
a] 
| 
th 
i ne 
Pc 
| in 
su 
th 
£0 
C0 
| 
| ed 
th 
| de 
th 
| th 
m 
ed 
1 re’ 
on 
fee 
In 
| N 
gr 


ecalise 
of the 
y were 
to tes. 
OM pe- 
1 have 
to the 
ules of 
revers- 


, obtained 


Issuance 


Judg- 
by, 
tion of 
nt de- 
>clara- 
dants. 

was, 
gainst 
 avel- 
un of 
ganst 


hatty’s 


JANUARY 'TERM. 1835. 


BURKE ES. ADKINS. 


Peck, contra.—1 Cowen, 734, 736, 729 
Cas. 276. 


By Mr. Justice Tuornron: 

This was an action of debt, suggesting a devasta- 
vit, in the Cireuit Court of Shelby county, brought 
by the plaintiff in error against the defendants, upon 
ajudgment by default, betore that time rendered, in 
favor of the plaintiff, against Mary M. Porter, (now 
the wife of the defendant Adkins,) and one McKin- 
ney, as administratrix and administrator of Mitchell A. 
Porter, deceased. 

he declaration contains two counts, differing only 
in this, thatin the first, there isan averment of the is- 
suance of a fi. fa. upon the judgement, and a return 
thereon of nulla bona, whichis omitted in the second 
count. ‘There was a general demurrer to both counts, 
and judgment proncunced in favor of the defendants ; 
which is now here assigned for error. Both these 
counts aver a judgment to have been had by default, 
against the representatives of the intestate, and a de- 
rastavit committed, to the value of the debt demand- 
ed. That the facts, of assets received, and wasted by 
the representatives, constitute a liability toa recovery, 
de bonis propriis, is not controverted ; nor is it denied, 
that the first named of those facts, is established by 
the judgment by default. The propriety ofthe judg- 
ment below, however, is endeavored to be matntain- 
ed, by contending, that the averment of a fi. fa. and 
return of nella bona, is a necessary one ; which being 
omitted altorether in the Jast count, renders that de- 
fective; and not being properly averred, or sufficient 
Initself, as set forth in the first, vitiates also that count. 
Now, with regard to the first count, taking it for 
granted that those allegations are necessary, I think 
they are alleced with sufficient legal effect. But, 
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from an examination of the authorities and precedents, 
I find that the action is maintainable, before any jf. 
fa. issued on the judgment against the representatives, 
A: leading case on this head of the law, is Wheat. 
"1 Saund. 216. /y vs. Lane,” where the declaration was demurred to 
expressly for that supposed defect, and held to be suf. 
ficient. In the note to that case, by Sergeant Wil. 
hams, it is explicitly declared, that either mode is 
good—that is, that the action will lie before any exe- 
cution issued on the judgment, or after execution is- 
sued ; but, that itis usual, first tosue out a feri fa 
cas on the judgment, and upon the sheriff’s return of 
nulla bona, to bring the action, and state the judg- 
ment, the writ and return in the declaration, and on 
the trial, the record of the judgment, the /.’ fa. and 
the return, will be sufficient evidence to prove the 
219, case.’ Upon principle, this would seem clearly cor- 
the authorities rect, and the only reason for averring the judgment it- 
ee self, is, ata lex scripta est ; for, according to the well 
settled rules of pleading, facts themselves, and not the 
evidence of those facts, constitute the pleadings— 
Now, this action of devastavit, is founded on the fact, 
of assets received by the representatives, of which 
the judgment is only evidence; and the further fact 
of waste, of which, though the return of nzlla bona 
toa fi. fa, when one has issued, is demonstrative 
evidence ; yet the fact can be established, if no such 
Ji. fa. has issued, by other, equally satisfactory proof. 
From this view of the case, both of the counts are 
good ; and therofore, the judgment rendered against 
the plaintiff on demurrer, must be reversed, and the 
cause remanded. 
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RICHARDSON versus WILLIAMS. 


The rate of interest in any one of the United States, is not a matter which the 
Courts ex officio, can notice, but is a question of fact, to be ascertained by a jury. 

The Courts are not bound judicially to know, that, an instrument declared on, 
as made “at Virginia, to wit, in Greene county,” was executed in the State of 
Virginta—and where nothing is shewn by which to infer that the State of 
Virginia was meant, it will be presumed that “ Virginia” was some place in 
the county, where the action was brought. 


Debt was commenced by Williams, in Greene Cir- 
cuit Court, on a sealed note. The plaintiff declared 
othe instrument, averring the same to be made at 
“Virginia, to wit, in Greene county.” After judg- 
ment by default, for want of plea, Richardson took a 
writ of error to this Court. The question here, 
among other immaterial assignments of error, was, 
whether the Court below erred in rendering judg- 
ment for the plaintiff, without a jury, as the instru- 
inent declared on was executed in the State of Vir- 
ginia; and the interest of that State could not be 
computed without a jury having first ascertained the 
rate, there allowed by law. 


Stewart, for Plaintiff—EL.is, contra. 


By Mr. Chief-Justice Sarroip : 

This suit was instituted by Williams, in Greene 
county. ‘The action is debt, on a sealed instrument, 
for three hundred dollars, which, from the indorse- 
iment on the writ, appears to have been credited with 
fifty dollars, in 1820. The declaration is in the usu- 
alform, averring an indebtedness to the amount of the 
bond: thus—* For that whereas, the defendant, Rich- 
atdson, and one Paulin Anderson,” (against whom 
this suit is not brought,) “ heretofore, to-wit, on the 
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, 22d day of March, 1819, at Virginia, to wit, in Greene 


county, by their certain writing obligatory, sealed 
with their seals, and now shewn to the Court here,” 
cc. acknowledged themselves indebted in the said 
sum of money, “and if not punctually paid, to car- 
ry interest from the date.” The record further shews, 
that at the trial term, the parties came by their attor- 
nies, and the defendant saying nothing in bar, judg- 
ment was rendered against him. It also appears that 
the writ had been duly executed. 

Richardson, the defendant below, having sued out 
this writ of error, assigns as causes, various , objections 
to the declaration and judgment. 

Ist. That the debt declared for, and that recover- 
ed, are variant. 

3d. ‘The bond is not made part of the record, nor 
is oyer given of it, so that the Court can know if judg- 
ment was given for the proper amount. 

4th. The judgment 1 is for too much. 

6th. Interest is recovered by way of penalty. 

With respect to these four assignments, it will suf 
fice to say, no oyer was craved of the bond ‘sued on. 
The declaration. contains the usual profert in curi. 
No discrepancy is perceived between the debt sued 


for, and that for which the judgment was rendered, 


unless it be, that the judgment is for less than ‘ap- 
pears to have been due, of which the plaintiff in er 
ror cannot complain. Nor does it appear that interest 
was computed before the maturity of the debt. The 
amount is believed not to exceed s7z per cent. from the 
time appointed for paymeut until the date of the judg- 
ment; from which itresults, that if the Court was au- 
thorised, under the circumstances, to allow any rateof 
interest, there was noerror onany of the points noticed. 

The 5th assignment is, that the plaintiff was dead 
hefore the commencement of the suit, which was un 
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‘known to the defendant during the pendency thereof. 


The opinion of the Court, on this, as a preliminary 
pint, has already been expressed—that the excep- 
tion cannot prevail in this Court. We think, if the 
fet be true, which is not admitted by the adverse 
sunsel, it constituted error in fact, which might have 
een resisted in the Court below; and as the record 
skews nothing of the kind, but implied the contrary, 
itis an objection which we are not at liberty to notice. 

2. The assignment, numbered second, deserves 
nore consideration. It is, that the Court erred, in 
giving judgment for glamages or interest, without a 
jary, as the bond was made in Virginia, and the Court 
annot judicially know what is the rate of interest in 
that State. 

If we are authorised to assume the fact, that the 
instrument was made in the State of Virginia, the 
exception is well founded in principle, and authority. 
This Court, as well as others, has frequently decided, 
that the rate of interest in a different State, is a mat- 
tt which, the Courts ex officto, cannot take notice of ; 
that it is a fact which must be ascertained by a jury. 
But the question here, is, can the Court judicially 
know, or assume the fact, that this bond was execut- 
id out of this State. The declaration charges, that it 
was made “at Virginia, to-wit, in the county of Greene,” 
State of Alabama. The State of Virginia is not ex- 
messed : the words “‘ at Virginia,” are mentioned in 
he usual form of laying a venue within the juris- 
diction; and which, however unnecessary in transito- 
y actions, is a very common mode of declaring.— 
Then, as the Virginia in question, is described, and 
werred in the declaration to be, a place in the coun- 
y of Greene, can the Court judicially know the con- 
tary? By what warrant can we say there is not in 
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that county some district or settlement—some town, G 
hamlet, or villa, known and called “ Virginia.” th 
1Als.R.167. In the case of Garner vs. Tiffany, Wyman & Co! F 
this Court said, where it appeared on oyer that the fi 
note sued on was executed at “Fayetteville,” tha 
the Court could not judicially know, that that place le 
was notin this State; on the contrary, was bound, § ™ 
from the description given of it in the declaration, to § “ 
conclude it was in the county of Madison. Though ™ 
it may appear more natural and customary to namea ff ™ 


place “ Fayetteville” than “ Virginia,” the principle § ™ 
is the same in reference to either. Had the declare i 
tion described the contract as having been made ing ™ 


“the State of Virginia,” the principle would have 
been different; it would have been the same asm ” 
\la. Rep.3e7, COgnised by this Court, in the case of Peacock 
Banks, of Evans vs. Irvin Dunlap; and of Evans 
4; ibid. 388. vs. Clark. 
Courts may judicially notice the geographical dé fi 


O 


visions of the Union into separate States, and of their 
own States into counties; but the topography of the 


country is subject to a different rule. In respect tof 
the latter, the Courts not judicially know the 
contrary, of facts, implicd by the state of the pleadings § 
In this case, the judgment by dicii, implied anad 
mission of a contract, inall material respects, such as A 
described in the declaration. This was the doctrine 

| of the Court of King’s Bench, in Deybel’s case=|™ 

a4 Barn. & Al. tr: 
213—6 Searz. Lhere, the prisoner was confined cn a charge of hav- 

& Lows. 413: ing been found on board a vessel within four leagues of 

the coast between the North Foreland and Beachey se 

_ Head, or within eight leagues of some other partof 

the coast, in violation of anact of Parliament. There ? 


turn on the writ of hadeas corpus, did not state that the 
vessel was discovered within eight leagues of the coast J" 
of the county of Suffclk:, but within eight leagues f 
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meee) E place in a part of the coast, called Suffolk. The 
tole Court held t hat they could not say, judicially, that 
9 there was no place on the coast between the North 
& Ca! Foreland and Beachey Head, which was called Suf- 
fuk. And as respects an additional averment in the 


hat the 
that return, that the vessel was discovered within eight 
‘ place leagues of Orfordness, in the county of Suffolk, they 
wid they could not know whether Orfordness, which 
bound, 
tion, to @ "2 averred to be part of the county of Suffolk, 
8 might not be an isolated part of it, situated on the 
names q °28t between the North Foreland and Beachey Head ; 
rinciple ad if so, there was nothing on the return to shew 
he vessel w scovered w 
Jeclaee that the vessel was discovered within the limits men 


rade in toned in the act of Pariiament. That the proper 
d hay § Murse would have been “to have stated negatively, 
that the vess: “ was found within eight leagues of a 
part of the cons Great Britain, not between the 
North £03 wand and Beachey Head, to wit, within 
eight leagues of Orfordness, in the county of Suf- 
ical & 


It is true, on that occasion, the Court held great 


as Ie 
ock vs. 
Evans 


of their 

/ of the strictness Ne $s: cessary, beeause the liberty of the 
pect to MY was in 1vC ; yet they professed to act on the 
ow thé general 7 principle of judicial bang ce, and said it 
adings could not 6 oxte ad to the particular parts of counties, 
Janad§ their local situation —(See also, Henry versus .2 Barn. & Al 
such as § 
‘octring | (1m this case, a plea of the general issue, or any 
can dther, which did not imply an admission of the con- 

of hav: § “ct, as charged in the declaration, would have crea- 
cues of § & 2 necessit A for the intervention of a jury to ascer- 
Peachey tin, as weil the debt as damages. 


But it is asaniial that in Boardman vs. Ening, 
his Court adopted a different rule. There, it will 
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there was no averment that “ the city of New York” 
was in the State of Alabama. The question rel. 
ted alone to the sufficiency of an affidavit to take the 
depositions of a witness, who was therein stated to 
reside in the city of New York. The depositions 
could be legally taken only on a shewing of the non- 
residence of the witness. The affidavit, from the ob- 
ject in view, strongly implied the fact, but it was not 
expressed, otherwise than by naming the city in 
which he resided. Thus, on a mere matter of e- 
dence, the question was presented, whether we would 
understand the place to be the Czty of New York, in 
the State of New York, or some city of the same 
name in Alabama. I consider the principle entirely 
different; and that there is nothing in the case last 
referred to, inconsistent with the current doctrine, 
by which we have been, and are yet governed, mn 
reference to the venue in pleading. 
We say, the judgment must be affirmed. 


BURFORD versus CUNNINGHAM, ef al. 


Whether a defect, existing in the indorsement of a writ, is available on demur 
rer, where a party has craved oyer, and filed that demurrer in time: or, whe 
ther there may not be a proper case for demurrer, after a judgment by de 


fault— Quere. 

But. after a judgment by default, a party will not be permitted by demurrer, 
evade that rule of practice, which prohibits all dilatory pleas without the cor 
sentof the adversary, after the time for filing those pleas has expired. 


In this case, the plaintiff, Burford, instituted an ac 
tion of debt, in the Circuit Court of Jefferson, to re 
cover of the defendants the amount of a promissory 
note. The indorsement of the cause of action, om 
the writ, described it to be a sealed note, without set 
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ting out the seals, and the declaration was in the 
common form upon a writing obligatory, but omitted 
adescription of the seals. At the trial term, a judg- 
ment by default, for want of a plea, was rendered 
against the defendants, which was opened on affida- 7 
vit of merits, and permission given to plead. The ' 
defendants demurred generally, to the declaration and 
writ; which demurrer, the Court sustained, and gave 
the plaintiff leave to amend. ‘The plaintiff having 
declined to amend, took his writ of error to this Court, 
and assigned the action of the Court below as aground 
for reversal. 


Peck, for Plaintiff.—The objection here, not hav- 
ing been taken at the appearance nor trial terms—nor 
when judgment by default was entered, was sought 
tobe available when the case was opened on an affida- 
vit of merits. 

The defect, if it was a material one, was clearly 
abateable only on plea, and at the appearance term. 
But the objection is immaterial. . 

According to the English practice, a defect in the 
writ could not be taken advantage of, on demurrer. 
The practice is the same here.—Azk. Dig. 278—1 Mi- 
nor’s Rep. 385, 392—1 Stewart's Rep. 17, 275—2 
Stewart, 130—Mior’s Rep. 102. 


Euuis, contra.—The rule is, that when a demur- 
ter is filed, it reaches back to the first defective plead- 
ing. When oyer of the writ and indorsement was 
craved in this case, they became part of the record, 
and the variance apparent, was fatal. 

It is of no consequence when the demurrer is filed, 
%0 that the defect complained of is a material one. 

Here, we are notified of being sued on a promisso- 
ry note, and at the trial @ dond is produced against - 
wi—DLee vs. Adkins, Minors Rep. 187. 
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By Mr. Justice Hircucock : | 

This wasan action brought by the plaintiff in ep. 
ror against the defendants, in the Circuit court of Jef. 
ferson county. ‘The writ is in the delet and detinet 
for two hundred dollars. ‘The endorsement on the 
back of the writ, describes a promissory note dated 
the 6th of February, 1830, due the 25th December, 
1831, for two hundred dollars, stating it to be signed 
and sealed by the payors. ‘There are no seals get 
out opposite to the signatures. ‘The declaration js 
in the common form of an action of debt on a writing 
obligatory, describing such an instrument as is set 
forth in the endorsement of the writ, except the seals. 
A judgment by default was taken at the trial term of 
the Court, for want of a plea, and at the same term 
the defendants asked leave to open the default, filing 
affidavits setting forth an excuse for not having plead. 
ed in time, and swearing to a defence on the merits; 
upon which the Court set aside the default, and gave 
the defendants leave to plead. ‘The defendants then 
craved oyer of the writ and endorsement, aud demu 
ed generally to the “wz and declaration,’ as notbe 
ing sufficient, “in law for the plaintiff to maintain 
his action against them, and that they were not bound 
by the law of the land to answer the same.” No 
mention is made of the endorsement, in the demurrer, 
but the exception is to the z77t and the declaration, 
The Court sustained the demurrer, and gave the plain- 
tiff leave to amend, which he declined doing, but has 
brought the case here by writ of error. 

The Circuit Courts are invested with authority to 
control the pleadings in cases betore them, and may, 
in the exercise of a sound discretion, grant motions to 
set aside defaults, and allow pleas and demurrers to 
be filed. This should, however, be always exercised 
with a due regard to the rights and interests of the 
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opposite party, and never be permitted to be used for 
the purpose of delay, or to the hindrance of justice. 
That the shewing in this case presented proper 
ounds for setting aside the default, for the purpose 
of allowing a plea to the merits of the action, is ap- 
parent. The party swore that he had a defence to 
the merits, and that he had employed counsel at the 
appearance term, to file his plea, but that it had not 
been done, though he had supposed it had. The 
plaintiff had, however, by this default, acquired an 
advantage which should have protected him in his 
rights, at least so far as to have insured him a trial 
om the merits. 
By the 10th Rule of Practice, a default duly en- 
tered, protects the plaintiff from any plea, while the 
party is in default. By the 11th Rule, a default may 
be set aside on temely application, and an affidavit of 
merits. And by the 12th Rule, no plea in abatement 
shall be received, 7f objected to, wuless by the endorse- 
ment of the clerk, it appear to have been filed with- 
in the time allowed for pleading. It has been deci- 
ded by this Court, “that an endorsement is not an 
esential constituent of a writ, and that no advantage 
can be taken of the want of it, after the return term.’” #2 Stewart,130 
Also, that in a case where the endorsement describes 
anote under seal, and the declaration describes a pro- 
missory note, with a scroil and judgment by default, 
this Court would not consider the variance sufficient 
to reverse a judgment, even if the Court would look 
to the endorsement for that purpose." Also, that the 1 Stewart, 17. 
endorsement will not be looked into, to reverse a judg- 
ment, upon an alleged variance, between the endorse- 
ment and the declaration, except upon plea in abate-. sia. Rep. 92. 
ment.” 
In the case of Lee vs. Adkins,’ the Court refused to *Ala- Rep.187. 
reverse, on special demurrer, because oyer was not 
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craved of the endorsement on the writ. This Court ( 
has, in various other instances, and invariably, dig. , 
couraged defences of this kind, not going to the me. 
rits, and particularly when the defendant has been § , 
m default. h 
In this case, this defence could not have been made f 
by plea in abatement, at the time this demurrer was § § 
filed. It would have been in express violation of the ff , 
12th Rule, before quoted. Had the Court the power § |, 
to permit the party toevade the force of that rule, by § , 
filing a demurrer? and is a demurrer a proper mode 
of taking advantage of such a variance? ‘This latter 
question has never been distinctly presented before. 
In the cases before cited, the question has been pre- 
sented incidentally, and the cases have been disposed 
of on some other ground. While special demurrer 
were allowed by law, there could, perhaps, be no ob- 
jection to them: but now, that no demurrer shall § 4 
have any other effect than that of a general demir § , 
*Aik. Dig.277, Ter,” it is proper to enquire, whether a general de 
murrer reaches a case like this. A general demur 
rer, it will be admitted reaches only to matter ofsub J 4 
stance. It must appear on the face of the preceding 
pleadings, and so far as appears by reference to Chit- 
ty’s Pleadings,’ never goes behind the declaration. 

In this case, the allegation is, that the writ and de 
claration are not sufficient, in law, to sustain the ac § 4 
tion. If we look at those alone, without reference to — {i 
the endorsement, the demurrer cannot be sustained, Fj 
for there is no variance between them, and there is 
no defect upon the face of either. Without, however, J a 
deciding whether, when the party comes in time, and J ¢ 
eraves oyer of the endorsement on the writ, and de 
murs, hisdemurrer would not be sustained, or whe- 
ther there might not be a proper case for a demurrer 
after judgment by default is opened----I am clearly of 


*1 Chitty, 700. 
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the opinion that after a judgment by default, the 
Court has not the power to allow the party, by way 
of demurrer, to evade the penalty of the 12th Rule, 
which prohibits all dilatory pleas, without the con- 
gnt of the party, after the time {or filing those pleas 
hasexpired. It is sufficient that these technical de- 
fects, are allowed, when taken in time. It is, there- 
fore, the opinion of the Court, that the judgment 
should be reversed, and the cause remanded, with 
leave to the defendant to plead to the merits of the 
action. 


ROGERS & SONS versus SMILEY & GRIFFIN. 


Aplea, commencing with matter of abatement, and concluding in bar, is de- 
fective and bad, on demurrer. 

As@general rule, a demurrer opens the whole pleadings in a cause, to the con- 
sideration of the Court, and will be extended to the first substantial defect ex- 
isting therein ; but this is always upon,the supposition, that the pleadings have 
been properly filed—in due time, and perfect order. 

And where a plea in abatement was filed after several continuances, and after 
ademurrer had been considered, and the general issue pleaded, the Court 
refused to extend a demurrer to the plea, back to a supposed defect in the de- 
claration. 


Assumpsit in the Circuit Court of Tuskaloosa. 
And the plaintiffs declared for money paid, &c. at 
the instance and request of the defendants, they be- 
ing partners in trade. ‘The writ, as appeared, was 
executed alone on Griffin, and thereupon, in accord- 
ance with the statute in such case made and provided, 
the declaration was filed against both defendants. 
And afterwards Griffin having appeared, craved oyer 
of the writ, and filed a special demurrer, for variance 
between the indorsement thereof, and the declaration. 
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After contin: uance, leave to amend the declaration 
was asked and granted to plaintiffs; whereupon, they 
filed other counts, and Gritfin pleaded non assumpsit, 
as to himself; w hich being stricken out on motion, 
he filed the general issue, and a special plea, aver. 
ring, that defendant Smiley, was beyond the jurisdic. 
tion of the Court—that any copartnership before that 
time existing between them, was ended before the 
commencement of the said suit—that process in said 
suit Lad never been served on said Smiley, and con 
cluded with an allegation, that he the said Griffin 
had not undertaken, assumed and promised jointly 
with said Smiley, as charged in the plaintiffs decle 
ration, and thereof put himself upon the country, &e. 
The plaintiffs, as to the first plea, jomed issue, and 
to the special plea, demurred. 

After many continuances, the Court, on considers 
tion of the demurrer, ruled, that the plaintiffs’ decl 
ration net being sufficient in law to maintain the ae 
tion, the demurrer to the plea reached the same, and 
that judgment should be rendered for the defendants 

Ona bill of exceptions, the plaintiffs brought the 

ease to this Court. 


This case was argued at length, by Crass for the 
Plaintiffs, and by 
Peck, Stewart and’ Ex.is for defendants. 


On the points decided by the Court, it was content: 
ed for plaintiffs, that the demurrer was improperly 
permitied to extcid to the declaration. The defen 
dant, it was said, had before demurred to the declara 
tion. Then was the time when he should have avail 
ed himself of any defects which it might contain. 
The general rule is admitted, that a demurrer 
reac!.ex back to the first substantial defect that has 
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dane 
heen made in pleading; yet this rale must not be re- 
mrded as one w ithout exceptions, Tor, where it ap- 


years, by the replication ofthe plaintiiT, toa bad or de- 
fective plea, that the plaintiff has no cause of action, 
dgment must go against damit, although the 
defendant by his o.. committed the first Cefect in 
pleading. The plaintiff is estopped, by lis own suew- 
ng, from requiring that the demurrer should extend 


urther back.—Gould’s Pl. 876, 474,475. And so it 
swith the defendant. If the piea shews that the 
jarty has no defence, the defendant is estopped from 
arrying the demurrer back to the platntifi’s decla- 


ration. 

The second plea is what is called a technical tra- 
verse; that is, where affirmative matter Is set wp im- 
lying a negative, and a negative following “ there- 
fre’? is added. Jn such ease, the inducement is the 
substance of the plea; and if it docs net set out such 
lets as will authorise the Court to infer the nega 
tive, the plea is bad. 

The induecnent here does not set cut that the 
jattnership was dissolved, but merely that Snmuley 
was beyond the ju wisdiction of the Court. Tt is ane- 
lie: and a service on one Rang he is notice 
Atk. Dig. 268. inducement here, ¢ 
lily the statement that the 
Besides, this plea is not responsive to tie declara- 


ton, Which states that Smiley and Grisin were long 
previous indebted, &e. "Phe plea \ no defence ; 


and therefore, the demurrer could not extend back to 
the declaration. 

But, if this were an irregularity, it is not suc 
meas can be taken advantage of by demurrer. I 
an only be matter of abatement: and by plea i 
batement only, could the objection prop: be made. 
tis arule of pleading, that a party cannot demur ia 
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abatement. A party is only entitled to plead in abate. 
ment at the first term; but if he could take advan. 
tage of matters of abatement in this way, this saluta- 
ry rule of law would be defeated —(See Gold's Pl. 
297, 3 Stewart, 192, 95.) Besides—this, if a defence 
at all, is a defence personal to Smiley. He does 
net complain. It was no defence to Griffin ; for, he 
surely had due notice. Griffin had also pleaded over, 
and therefore, iffor no other reason, he could not be 
allowed to take advantage of this alleged irregularity. 

The declaration is good. It was said to be bad, 
because, as was alleged, it appeared by the. declara 
tion itself, that Smiley and Griffin were not partners 
at the commencement of the suit. If this were ad 
mitted, this is not matter of substance. The sub 
stance of the declaration is a past promise, made as 
copartners. As to the promise then made, the part 
nership still continues. This is the general principle. 
How else could partnerships ever be wound up? The 
doctrine is, that, once a copartner, always a copart 
ner, as to the acts of the partnership during the time 
of its existence. Let it be admitted, that after disso 
lution, one partner has no right to bind the other, as 
to acknowledgments of old debts, or creation of new 
ones—this interferes not with the case. The co-part 
nership between partners is cut short by a dissolv- 
tion : but it is not so between them and the rest of 
the world, as to what has been done during its con 
tinuance—Gow on Partnership. 79, 80, 246, 2538-1 
Taunt. 104—17 Vesey, 298—4 Binney 275—Kent's 


Com. 28. 


On the part of the defendants, it was said, that the 
second of these pleas was good. The plaintiff was 
suing under a statute, and the plea, avers, that at the 
time when the action was brought the defendants 
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were not partners, which if found true, went to defeat 
the action as to the service on the parties. 

The Court below, in its decision, as was contend- 
ed, rightfully sustained the demurrer to the plainiffs’ 
declaration. ‘The general proposition is admitted that 
a demurrer reaches back to the first error in pleading ; 
and as to the exception where there is a kad replica- 
tion on a penal bond, the replication is there sub- 
stantially a part of the declaration: it is that part in 
which the breaches are assigned. ‘The plaintiff may 
there be said to have committed the first fault—the 
replication being but a supplementary part of fhe de- 
claration. ‘The same doctrine has been held in this 
Court, as to the demurrer reaching back, even where 
the declaration had been determined once to be good. 
See the case of Cummins and Foster vs. Gray. 

The question then arises, is the declaration good? 
We say not. Where two have been partners, and the 
partnership has been dissolved, a service only on one, 
even if judement went by default, would be error: 
and this is a much stronger case. The statute which 
authorises service on one, to be notice to all, speaks 
ofexisting firms. This statute is in derogation of the 
common law, and should, therefore, be construed 
strictly. Ifthe Legislature had intended to extend 
the same rule to dissolved firms, they would have 
used different language. The reason of the rule does 
not apply to disolved firms. Confidence is presumed 
among existing partners; but not among members 
of dissolved firms. 

The process and pleadings in this case, sufficient- 
ly shew, that the firm of the defendants was dissolved. 
The writ speaks of them, as “ merchants heretofore 
trading under the firm of Smiley & Griffin:” and the 
declaration, after describing the plaintiffs as merchants 
trading under the firm of Rogers & Sons, describes 
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the defendants as merchants “heretofore trading un- 
der the firm of Smiley & Griffin.” ‘This evidently 
means, in defiance of criticism, that these men had 
been, but were not then partners. A case has been 
decided in this Court, where judgment had gone by 
default, yet the judgment was reversed, on the, ground 
that the statute ouly applies to present, and not to 
past firms. ‘This is a stronger case, for Griffin made 
the necessary exception in the Court below. Where- 
ever the plaintiff proceeds under the statute, by ser- 
vice on one for all, I hold, that there must be a sub- 
stantive averment, that the firm is an existing firm, 
otherwise judgment against both would be error.— 
See Easi’s Rep. 142. 

By the English law, where some of the obligors 
are outlawed, service is good - a jolt action) against 
those who are not outlawed yet the outlawry must 
be shewn in the declaration, or it is good cause of de- 
murrer.— Carey on Part. 48. And under our laws, 
where suit is brought on a joint contract, not coming 
under the statute of 1818, the plaintiff can not take 
judgment against one alone, unil he has at least pro- 
ceeded to a pluries capias against the other.—Ainer’s 
Rep. 77. Where suit is thus brought against two, a 
discontinuance against one isa discontinuance against 
all.—2 Stewart, 494. A party may sue one of a firm; 
but if he elect to sue both, a discontinuance as to 
one is a discontinuance as to both. It is assigned 


‘for error, that the Court would not permit the party 


to discontinue as to Smiley: when, in fact, it would 
have been adiscontinuance as to Griffin. 

This is a good plea in bar. If the defect were in 
the writ alone, it could perhaps be only reached bya 
plea in abatement; but the error is carried into the 
declaration, and there is no such thing as a plea in 
abatement to the declaration alone. This plea says, 
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if there were were any partnership, it was at an end 
at the time of the commencement of this suit. The 
demurrer admits the fact, and thus proves that the 
plaintifis have no right to recover. This plea was 
drawn to suit the pa late of the Court, but it is believ- 


ed to be a good plea in subst ince, though not in form.. 


If it be taken as a plea in abatement, it does not need 
to be verified by oath, Shenae the truth of its aver- 
ments appears from the record. For the same rea- 
son, no plea was necessary. A demurrer would have 
reached the defect. 

Does it not appear from the declaration that this 
partnership was dissolved ? Ifso, the demurrer reach- 
ing back, brings this matter before the Court for its 
judgment. The exception as to the effect of a de- 
murrer going back to the first defect in pleading, 
will not apply to this case. The condition of plain- 
tiffs and defendants are quite different. If the plain- 
tiff shew by his replication that he has no cause of 
action, it is true, he must fail, however defective the 
plea may be; for where there is no cause of action, 
nodefence is necessary; but it will not do to say, that 
where a defendant shews by his plea that he has no 
defence, the demurrer will not reach back to the de- 
claration ; for if the declaration prove to be bad, no 
defective pleading on the part of the defendant—no 
want of defence—can entitle the plaintiff to a reco- 
very. 


By Mr. Justice Hircncocx : 

N. Rogers & Sons issued their writ in the Circuit 
Court of 'Tuskaloosa county, on the 11th November, 
1823, commanding the sheriff totake “ the bodies of 
William Smiley and Ira Griffin, merchants, hereto- 
fore trading under the firm of Smiley & Griffin, if to 
be found, &c. The defendants were sued in assump- 
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sit, for money paid by the plaintiffs as accommoda 
tion acceptors of sundry bills of exchange, drawn by 
the defendants on them, and which amounted to five 
thousand one hundred and twenty three dollars and 
seventy five cents ; and the endorsement on the writ 
sets out a list of the bills, and an acknowledgment, 
signed by Griflin & Smiley, that they were to pro 
vide for their payment, by shipments of cotton to N, 
Rogers & Sons, in season. ‘The sheriff returned the 
writ, executed, but was permitted afterwards, in 1834, 
to amend his return ; which, as amended, is as fo 
lows: “Came to hand and executed, same day is 
sued on Ira Griffin—Smiley not found.” _ 

At the March term, 1824, the plaintiffs filed their 
declaration, consisting of nine counts, setting out their 
claim in various ways. ‘The commencement of the 
first count is as follows, to wit: “‘ Nehemiah Rogers, 
et al. merchants, trading under the firm and style of 
N. Rogers & Sons, complain of Ira Griffin and Wil 
liam Smiley, merchants and copartners, heretofore 
trading under the firm and style of Smiley & Grif 
fin, the said Griffin being in the custody of the she 
riff, &c., and the said Smiley is declared against, ow 
ing to the writ’s having teen executed on his said e 
partner, Griffin, according to the statute in such ce 
ses made and provided, of a plea of trespass on the 
case,” &c. 

At the March term, 1824, the defendant, Griffin, 
appeared by his attorneys, craved oyer of the writ, and 
endorsement, and thereupon filed his separate demur- 
rer to the endorsement and the declaration, setting out 
nine separate and special causes of demurrer, which 
allege sundry variations between the endorsement and 
the declaration, and also specifying sundry defects in 
the declaration. 

At this stage, the case appears to have been continued 
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until March term 1827, when the plaintiffs asked for 
and obtained leave to amend their declaration, and 
the cause Was again continued. Atthe October term 
following, it appearing to the Court that the further 
prosecution of the suit had been perpetuaily enjoined, 
itwas, by the judgment of the Court, ordered to be 
dismissed, at the costs of the plaintiffs. To.this judg- 
ment of dismissal, the plaintiffs took a writ of error to 
this Court, returnable to July term 1830. This judg- 
ment was, at the January term, 1832, of this Court, 
reversed, and the cause remanded: and at the April 
term, 1832, the cause was reinstated and placed upon 
the docket; at which term the plaintiffs filed three 
additional counts to their declaration, under the au- 
thority given at March term, 1827, to amend the de- 
claration. ‘The cause was again continued to Octo- 
ber term, 1832, when the certificate of the clerk of 
the Supreme Court was filed, certifying that the in- 
juaction which had been allowed, prohibiting the far- 
ther prosecution of the suit, had been dissolved, and 
the bill dismissed. Whereupon, the defendant Grif- 
fin, filed a separate plea of non-aussumpsit, which was, 
on motion of the plaintiffs’ attorney, ordered to be 
stricken out, and leave was given the defendant to 
plead zmstanter ; upon which, the defendant filed two 
pleas. Ist. A separate plea of non-assumpsit, similar 
to the one just stricken out. And 2d. A plea in the 
following words: “ And for further plea in this be- 
half, the said Ira Griffin, defendant, saith actio non, 
&c. because he saith that at the time of the com- 
mencement of this suit, and since that time, William 
Smiley, with whom this defendant hath been implead- 
ed, was beyond the jurisdiction of this Court, and 
ever since hath been, and yetis; and that before.that 
time, if any co-partnership ever did exist, between 
the said William and this defendant, the same was 
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determined and at an end before the commencement | ley, 
of this suit, and that process never was served upon | risdi 
the said William ; and thereupon, the said Ira Grif. J ship 
fin for himself separately, saith, that'he the said Ira | ment 
did not undertake, assume, nor promise, jointly with | oS 
the said William, in manner and form, as the said J there 
plaintiffs in their said declaration have complained— § writ 
and of this he puts himself upon the country.” son fi 
To the first of these pleas, the plaintiffs joined issue, § draw 
and to the second they demurred. The cause was § not a 
continued from term to term, in this state, until § ter to 
_ March term, 1834, when judgment by default was § obser 
taken against Smiley; and at that term, the Courtde § ance 
cided, that the plaintiffs’ demurrer to the defendant's § ties, : 
second plea, reached back to the plaintiffs’ declaration, § of the 
which was decided to be insufficient in law, to main- J racte 
tain the action, upon which, judgment final was ren- § if an) 
«dered for the defendant. ing t 
There was a bill of exceptions taken to the opinion J there 
of the Court, upon sundry, questions raised at this J saith, 
term, but as none of them are material to the case, § nor p 
as viewed by the Court, they will not be noticed. and fi 
‘T'wo questions present themselves for the conside- J tion | 
ration of the Court, upon this case. The first is, J Upon 


whether, under the circumstances here disclosed, the Tl 
demurrer does reach back so as to authorise an en § ded. 
quiry into the sufficiency of the declaration ; and, ment, 
2d. If it does, whether the declaration is suffi- If we 
cient. repeti 


The first of these questions involves an enquity | ¢d it. 

as to the character of the second plea, and the cit | bar, o 
cumstances under which it was filed. abate: 
The plea sets-out with stating matter of induce | “se < 

. ment, which if good at all, is properly matter inabate- | pleas 
mnent. It alleges, that “before, and at the time of | judgn 
the commencement of this suit, the defendant, Smi- | Gould 
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ley, was, and ever hath been since, beyond the ju- 
risdiction of the Court, and that if ever any partner- 
ship existed, it was determined before the commence- 
ment of this suit, and that process was never served 
om Smiley.” So far, the plea does not deny that 
there had been a co-partnership, as charged in the 
writ and declaration, and it does not assign any rea- 
son for its dissolution, except that inference is to be 
drawn from the alleged absence of Smiley. It does 
not aver any dissolution, in fact, but leaves the mat- 
ter to inference entirely. So far, it is matter, as was 
observed before, which could only be urged in avoid- 
ance of this writ, on the ground of mis-joinder of par- 
ties, or defective service of the writ. The balance 
of the plea is, however, of an entirely different cha- 
racter: it is properly matter in bar of the action; and 
if any thing, amounts to the general issue. After stat- 
ing the inducement as aforesaid, it concludes—“ and 
therefore, the said Ira Griffin for himself separately, 
saith, that he the said Ira, did not undertake, assume, 
nor promise jointly with the said William, in manner 
and form as the said plaintiffs in their said declara- 
tion have complained—and of this he puts himself 
upon the country.” | 

This plea must be taken entire—it cannot be divi- 
ded. If we iook at the inducement, it is in abate- 
ment, and should have prayed that the writ abate. 
If we take the latter part, it is in bar, and is a 
repetition of the first plea, which immediately preced- 
edit. ‘If matter of mere abatementis pleaded in 
bar, or if matter which goes only in bar, is pleaded in 
abatement, the plea in either case is ill,” for in either 
ease all distinction between these different classes of 
pleas would be confounded, and in the former case’ 
judgment in chief must be given for the plaintiffs.— 
Gould’s Pl. 292. If this plea is tried by this rule, it 
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appears to me, it must be found defective. It may 
be true that Smiley was out of the country, and that 
the partnership was dissolved when the writ was is 
sued, and yet it may be true that the defendant, Grif 
fin did assume and promise, as stated in the declare 
tion. One part of the plea is not necessary to the 
other; and the whole taken together does not make 
out a defence to the plaintiffs’ right of action. 

But, it is contended, that admitting the plea to be 
bad, the demurrer opens the whole case, aud requires 
the Court to seize upon the first error, and that when 
thus examined, it will be found that the writ must 
abate, on the ground that the partnership is not pro 
perly charged, either in the writ or declaration, and 
that service being perfected only upon Griffin, he is 
not bound to answer in this form. 

To this it is answered, and we think properly, that 
the jlea, if filed for the purpose of avoiding this writ, 
is to be held as a plea in abatement, and if so, could 
not have been received, under the rules of Court, at 
this stage of the suit ; and a party may in such a case, 
either move to strike out the plea or demur to it ; and 
he shall have the same benefit in either form. Here, 
the defendant had, at a former term, demurred tothe 
declaration, and at the time this plea was filed, had 
pleaded the general issue. It is admitted, that asa 
general rule, a demurrer opens the whole case to the 
consideration of the Court. But this is always upon 
the supposition, that the pleadings were all properly 
filed, in due time, and in proper order. To receive 4 
plea in abatement, after a demurrer and a plea of the 
general issue, would be reversing the order of plead- 
ing. Besides this, a demurrer is not good in matter 
of abatement; and if in this case, ademurrer by the de- 
fendant, could not have been filed to the writ, this, 
can only extend back to matter of substance in the 
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declaration. ‘This has been once before decided upon, 
by the former demurrer of the defendant to the plain- 
tiffs’ endorsement and declaration, and can not reach 
beyond the decision then made, and which has been 
eurcd by the leave given to amend, and the amend- 
ment made thereon. I am, therefore, of the opinion, 
that under the circumstances of this case, the demur- 
rer does not reach beyond the plea. 

But, admitting that it does, the Court, on examin- 
ing the point contended for by the defendant, are sa- 
tisfied that the writ and declaration are good, and that 
the defendant can properly be held to answer. 

The writ described the defendants “as merchants 
heretofore trading under the firm of Smiley & Grif- 
fin,” and the declaration charges them as being “ mer- 
chants and co-partners heretofore trading under the 
firm and style of Smiley & Griffin.” Here, in both 
cases, a partnership is charged to be in existence at 
the date of the writ, and the word “heretofore” has 
reference to the actof trading. ‘They are not charg- 
el as date partners, thereby admitting a dissolution. 
Now, a partnership is a contract by which two or 
more persons engage to trade together for their mu- 
tual benefit, and the act of trading is the result of 
that contract; and unless it can be shewn that per- 
sons cease to be partners the moment they close their 
sales, it would be difficult to shew, in this case, that 
the present defendants are not charged as partners. 
This writ, then, charging the defendants as partners, 
a service upon one, is service upon both, by virtue of 
our statute, which declares, that “when any writ 
shall be issued against all the partners of a firm, ser- 
vice of the same on any one shall be equivalent to 
service upon all.” 

But, even if there were any doubt on this point, 


the Court is not prepared to say, that in this case, 
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Griffin, upon whom service was perfected, could take 
advantage of the error. He, at least, is present in 
Court, and can make his defence, and if any one can 
come into this Court to complain, it must be Smiley, 
who being absent, and having had no notice of the 
suit, may be injured. Griffin has no canse for com: 
plaint, and if he had denied the existence of the part 
Dig.268 the plaintiffs, under the provisions of our aets 
could have dismissed the suit as to Smiley, and have 
proceeded against him alone. But on these last points 
no opinion is given, as none is required. 
The cause must be reversed, and remanded. 


THOMAS & HARRIS versus HEARN, et al. 


It is an inflexible rule, that chancery will not relieve against a judgment, where 
a party has been heard at law, unless he were ignorant of facts pending the 
suit, or those facts were such as could not have been received, as a defence 
at law. 

Where facts and circumstances, available as a defence at law, have been omit 
ted to be relied on, or where those matters have been passed upon by a Court 
of competent authority, and nosteps have been taken to correct an erroneous 
decision of such Court, in relation to them; chancery will not interfere. 

Where two, of three joint owners of a mill, were compelled to pay a judgment 
at law, on account of the joint property, the Court of Chancery, (under the 
circumstances, to save litigation, its jurisdiction being concurrent,) enter 
tained a bill, and compelled the third joint owner, to contribute his proportion 

.of the said judgment. 


This case was commenced by bill in chancery, 
filed by the complainants in the Circuit Court of 
Jefferson. The bill disclosed, that on the 7th day of 
June, 1821, the said complainants, together with one 
of the defendants, Sims, for themselves and others, 
entered into a written contract with Hearn and Sat 
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ders, for the erection of a mill dam, whereby, in con- 
sideration of the sum of two thousand dollars, the 
said Hearn and Sanders, bound themselves to con- 
struct said dam according to a specified manner, and 
in such away as that it would stand good for the 
space of two years. ‘That in part consideration for 
the building of said mill dam, the said complainants 
and Sims, executed their note for three hundred and 
fifty dollars, to the said Hearn and Sanders, to be 
paid in six months after the completion of the dam. 
That at the same time it was verbally understood, 
between the parties, that the said note and written 
agreement should remain in the care and possession 
of Thomas, until the contract under the agreement 
should be completed. ‘That afterwards, and before 
the said work was finished, one Jones, since deceas- 
ed, and then a partner or joint owner in the said mill, 
took the agreement and note into his possession, for 
examination. That after the death of Jones, his re- 
presentatives Simsand one Banks, instituted an action, 
and recovered judgment on the note, in the name of 
said Hearn and Sanders, for the use of Sims, and 
Jones’ estate. The bill further stated, that on the 
trial, at law, to recover the amount of the note, the 
Court rejected the complainants’ defence, that the 
mill dam was not completed under the contract of 
Hearn and Sanders, and referred the complainants to 
their cross action. It also charged, that Hearn and 
Sanders were insolvent; that a fraudulent combina- 
tion existed between Sims and Hearn and Sanders; 
and prayed that the judgment should be enjoined, 
and their judgment off-set against that obtained by 
Sims and Banks against them. The record shewed, 
that after the filing of the bill in this case, the com- 
plainants had prosecuted their action on the written 
agreement against Hearn and Sanders, and had reco- 
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vered judgment for the breach thereof, for upwards of 
two thousand dollars. ‘The answers of Hearn, and 
Sanders, generally denied the allegations of the bill, 
denied their insolvency, and averred themselves able 
to pay all the demands of the complainants against 
them. 

Sims, by his answer, averred, that the note sued 
on, was the property of himself and Jones; that it 
was sued in the name of the payees, because it was 
not indorsed ; and insisted on his belief that the note 
went fairly into the possession of Jones. 

There being no testimony rebutting the answersof 
the defendants, on a final hearing, the Court dismiss. 
ed the bill, with costs. To reverse this decree, the 
complainants took a writ of error to this Court. 


Peck and Baytor, for Plaintiff in error, cited in 
argument, Ala. Rep. 106, 114—7 Johns. Chan. Rep. 
240—1 Johns. Chan. Rep. 91—14 Johns. Chan. Rep. 
91—5 Cranch, 322—6 Cranch, 9,51—8 Cranch, 220. 


Witson, contra.—2 ITen. & Mun. 146. 


By Mr. Justice Hircucock : 

The bill in this case, charges, that the note upon 
which the judgment was rendered, was, by agree 
ment, to remain in the possession of Thomas until 
after the mill dam should be completed, according to 
contract, and was not till then to be delivered to Hearn 
and Sanders: that it did remain in the custody of 
Thomas for some time, but that before the comple 
tion of the work, .it got by accident or inadvertence, 
into the possession of Jones, one of the partners in 
the mill company, who did not return it, but kept it 
in his possession until his death, and that it never was 
delivered to Hearn and Sanders, by the complainants 
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Thomas and Harris, or by either of them, by their 
consent. It further charges that the work never was 
mpleted according to contract; that Sims and Jones 
wete both partners in the mill company; that Sims, 
aid complainants, were joint azents of the company ; 
md that the note was given for the benefit of the 
empany ; that Sims and Jones were fully apprised 
dfthe circumstances under which the note was made, 
aid of the non-performance by Hearn and Sanders 
oftheir contract. It avers, that the complainants en- 
deavored to defend themselves at law, on the ground 
ofthe failure of consideration, but were told by the 
Court, that they must sue on the bond for the per- 
formance of the contract. It charges Sims with using 
his exertions to procure a judgment i in favor of the 
plaintifis, although he was himself a co-defendant. 
Itcharges, that the complainants have heard, and be- 
lieve, that at the time Jones got the note, Hearn and 
Sanders were indebted to him and Sims, who were 
pattners in trade, and that, fearing they might loose 
their debt, they agreed to take the note, either abso- 
lutely or conditionally, as payment, although they 
well knew the terms and conditions on which it was 
made, and as they believe, with a view to recover the 
amount of the complainants, and to put the money in 
their own pockets. They charge a fraudulent and 
wllusive combination between Jones and Sims and 
Hearn and Sanders, to defraud the complainants. 
They aver, that Hearn and Sanders are insolvent ; 
hat they are liable for damages on their contract, to 
amuch larger amount than the judgment; and pray 
al injunction until the suit they are about to bring, 
atlaw, may be decided ; and that one judgment may 
be set off against the other, and for general relief. 
The supplemental bill states, that they had obtained 
lidgment against Hearn and Sanders, for two thou- 
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sand dollars on the bond, thereby establishing a breach 
of the contract for the erection of the mill dam. 
The answer of Hearn and Sanders admits, that the 
dam was not erected in strict conformity with the 
contract, but that it was altered by the consent of 
Thomas, the acting agent of the company. They 
consider the work to have been strictly and substan. 
tially done, according to the agreement, as modified 
by the consent of Thomas. That if the work has 
not stood firm, they believe the principal reason tp 
have arisen from the manner of erecting the mill. 
house, with which they had no agency, and from the 
modifications made, by consent of Thomas, in the 
erection of the mill dam. ‘They say they are strap 
gers to any agreement, that the bond or note should 
remain with Thomas, as stated in the bill; that they 
are ignorant of the manner in which Jones obtained 
it; that, however that fact may be, Jones did not 
shew it to them, until after the completion of the 
work; that, Jones being a partner in the company 
might have had access to the papers; that, whether 
Sims and Jones, or the representative of Jones, are in- 
terested in the recovery, they think is immaterial to 
the complainants ; that, they being the plaintiffs of 
record, no beneficial interest of Jones or Sims, they 
think, can be*noticed. ‘They say they understcod that 
the decision of the Court, in excluding the defence at 
the trial, at law, is not such as the bill represents; 


_ that the only point decided, as it is believed, was, 


that the dsswe was too narrow and restricted to admit 
of evidence to shew, the manner in which the dam 
was completed ; that the only matter put in issue, was 
the time when it was completed. They say they 
consider themselves amply able to pay any sum 
which the complainants may shew to be due; and 
Hearn avers he is not insolvent ; and they deny any 
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intention of coercing payment out of the complain- 
ants, individually, but from the property of the com- 
pany, that being first liable, &c. 

Sims, in his answer, admits the contract to build 
the mill; that he does not know whether it was well 
built or not; that having disposed of his interest in 
the company, he had uo concern, except to see that 
the debts contracted while he was a partner, should 
be paid. He admits, that the note sued on belonged 
jointly to Jones and himself; that he has learned it 
was taken in payment for a debt due Jones and Sims, 
but when it was taken, or on what terms, he does not 
know; that, as there was no endorsement or other 
transfer made, as passed such an interest as would 
enable them to bring suit in their own names, the 
suit was brought in the name of the payees. He 
conceives it is not important to the complainants case, 
what his (Sims’s) interest may be, in as much as it 
is of an equitable character, the benefit of which 
could only be obtained by the prosecution of the suit 
in the name of the payees—one, which presents no. 
barrier to a recovery in the form, in which the suit is 
brought, and that, even if it were so, it is an advan- 
tage which should have been taken at the trial at law. 
That, fromm his knowlege of Jones’s character, and 
from his never having heard from the complainants 
before the institution of the suit at law, any thing sug- 
gested as to the manner in which Jones obtained the 
note, he cannot but believe that he came fairly by it. 

Banks, executor of Jones, denies all knowledge of 
the transaction, except from rumor—sets up no claim 
to the money, and demurs to the bill, as do all the 
defendants. 

All the matters charged in this bill, which relate 
tothe manner in which Jones obtained possession of 
the note or bond ; the consideration, if any, upon which 
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it passed to Jones and Sims; the failure of Hear 
and Sanders to comply with the contract to build the 
mill dam; and the refusal of Sims to unite in the de. 
fence of the suit, were within the full and perfect 
knowledge of the complainants before the rendition 
of the judgment at law, and however forcibly they 
might have presented themselves to the breast of a 
chancellor, on an application for a bill of discovery, 
to be used on the trial at law, (and the Court ar 
constrained to say, they present very powerful cong. 
derations) yet it is an inflexible rule, that a Courtof 
Chancery will not relieve against a judgment, aftera 
party has been heard at law, even where the fraud 
goes to the whole judgment, unless the party were 


*1Johns.Ch. ignorant of the facts pending the suit, or they wer 


Rep. 
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98-320. such as could not have been received asadefence at law: 


In this case, the ignorance of the party is not a: 
leged ; neither is it averred that the party could not 
have proved all the facts set forth in the bill, by tes 
timony aliunde, at the trial at law. 

The grounds set up for going into chancery, are 
the facts, that the Court refused to permit the party to 
give evidence of a partial failure of consideration. 
The rule of decision being, at the time of the trial, it 
is alleged, opposed to the admission of such evidence; 
and the fact of the alleged insolvency of Hearn and 
Sanders. 

Whether that rule of decision be correct, or whe 
ther later decisions have relaxed or modified it, itis 
equally clear that the party cannot now come into 
chancery and urge it as a reason for relief against the 
judgment at law. The matter was passed upon by 
a Court of competent jurisdiction, and no point was 
reserved for revision before a higher tribunal. To 
allow it to be again brought before a Court of Chan- 
cery, would open a door to endless litigation, which 
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would destroy the distinction between the two courts, 
and the Common Law Courts would ultimately be 
swallowed up in Chancery. 

As to the questio: a, whether the allored insolven- 
ey of Hearn and Sanders can be urged to enable the 
party to off-set the claim for dama Wes eS, sere uch has since 
been reduced to judgment, it may be remarked, that 
the judg: nent having sipsemaeres the right of recove- 


ry,in favor of Hearn and Sanders, and excluding, as 
it has been shewn we are i to do, every thing 
relating to the manner of the teans‘er cf the note to 


Jones, and admitting, as the bill does, the indebted- 
ness of Hearn and Sanders to Jones and Sims, is there 
any thing in the case which will defeat their nght to 
the benefit of the judgment, or in other words, will 
the alleged insolvency cf Hearn and Saunders, at the 
time of the transfer, admitting it to be true, have that 
operation. It is admitted, that a man in failing cir- 
cumstances, may prefer one creditor to another, and 
inthe aspect in which this case — ates it pre- 
sent any other principle? I[f it does not, wl at pecu- 
liar objection is there to prevent Jones from availing 
himself of it, in this case. His relation to the com- 
pany could not preclude him from securing his own 
debt, and that of his partner, or from doing any thing 
which any other person who stood in the relation of 
creditor to Hearn and Sanders, might have done. It 
cannot be doubted, that Hearn and ‘Sanders could have 
rightfully transferred the nete to any bona fide cre- 
ditor, not belonging to the mill company, and it will 
not be pretended, that in such hands, this set-off 
could be allowed—more especially when the set-off 
is aclaim sounding in damages, and the suit not yet 
brought. But admitting, that since the jadgment for 
damages has been recovered, the equities are equal; 
the claim of Jones and Sims, is prior in time to 
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that of the complainants, and upon every principle, 
must be preferred. 

That Sims refused his aid in the defence at law, 
cannot avail the complainants in this stage of the pro- 
ceedings, whatever it might have done, on a bill filed 
in reference to the manner in which Jones obtained 
possession of the note. Thedefence having been so 
conducted as to preclude that mvestigation, he was 
not bound to defeat the recovery at law. 

The only point then, left open for consideration, 
is, whether the bill can be entertained, so far as to 
compel Sims to contribute one third of the judgment 
and costs of the suit at law, on the ground of his ori- 
ginal liability, as one of the obligors to the note or 
bond. On this point the Court has had some difl- 
culty, as it would seem, that this could be recovered 
at law. But, under the circumstances of the case, 
and as the jurisdiction of a Court of Chancery is con- 
current with a Court of Law, in matters of contribu- 
tion—as the money has been received by Sims, to save 
delay and multiplicity of actions, as each of the com- 
plainants might have to sue for his share of the amount 
paid by him, we think the bill should be retained for 
that purpose. 

On this ground then, the decree below must be re- 
versed, and a decree rendered here, in favor of the 
complainants, against the defendant Sims, for one 
third of the judgment, interest, and costs, of the suit 
at law in favor of Hearn and Sanders, computing the 
interest from the time of the rendition of the judg- 

ment in the Court below, together with the costs of 
the proceedings in Chancery, in this Court, and in 
the Court below. 
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